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Legalization in the Academy: Higher Eduction and the 
Supreme Court Michael A. Olivas 
and Kathleen McCartan Denison 


In the 1981-82 term, the Supreme Court decided twenty-two cases involv- 
ing education issues, six of which portend significant implications for 
higher education law and administrative policy—Mississippi Women’s 
University v. Hogan, in which a male was ordered to be admitted to a 
female-only nursing program; Plyler v. Doe, in which undocumented 
children were ordered to be admitted without tuition to public schools in 
Texas; Toll v. Moreno, in which a Maryland residency statute was found 
to be unconstitutional; Washington v. Chrisman, in which a dormitory 
search yielded evidence for a drug charge; Widmar v. Vincent, in which a 
student religious group was allowed to hold worship ceremonies in a 
public building; and North Haven v. Bell, in which the Court clarified 
the extent to which Title IX bars sex discrimination in academe. While 
the Court also decided cases that in all likelihood will prove to have 
significance for higher education, these six posed critical, highly com- 
plex, difficult issues that bear comment and suggest the scope of litiga- 
tion encountered by colleges and universities. The article analyzes these 
six cases for their holdings and reasoning, examines the policy implica- 
tions, proposes preliminary suggestions for framing administrative re- 
sponses to litigation, and recommends policy considerations for antici- 
pating litigation. 
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Due Process Considerations Steven G. Olswang 
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Scientific misconduct includes the falsification of true discovery, theft of 
others’ discoveries, or violations of accepted scientific procedcures in 
making discoveries. Few colleges and universities are presently prepared 
to address internally these issues which require impartial investigation, 
factfinding, and expert evaluation. This article examines the current 
literature and federal agency pronouncements on the subject of scientific 
misconduct, and suggests procedures institutions might consider adopt- 
ing. Particular attention is given to the due process that must be afforded 
faculty accused of such misconduct. 
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Bob Jones University v. United States: No Tax 
Exemptions for Racially Discriminatory Schools— 
Supreme Court Clarifies Thirteen Year Policy 
Imbroglio Kathryn R. Renahan 


This case comment examines the Supreme Court’s decision in the con- 
solidated cases of Bob Jones University v. United States and Goldsboro 
Christian Schools, Inc. v. United States. In those cases, institutions of 
education challenged the refusal of the Internal Revenue Service to con- 
tinue or to grant tax-exempt status to private schools that had racially 
discriminatory admissions policies. 
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LEGALIZATION IN THE ACADEMY: 
HIGHER EDUCATION AND THE 
SUPREME COURT 


MICHAEL A. OLIVAS* 
KATHLEEN MCCARTAN DENISON* * 


It is a truth universally acknowledged, that a single institution must 
be in want of litigation, or so it would seem to observers of higher educa- 
tion law.’ In a short period of time, the United States Supreme Court has 
had occasion to act upon a remarkable number of cases involving educa- 
tional institutions. In the time under review in this article, the Court 
issued written opinions on 167 cases, twenty-two of which involved 
schools or colleges as parties to the dispute.2 This caseload seemingly 
verified the commonly-held belief among many educators that courts 
have usurped their traditional powers in decentralized schooling. The 
Sloan Commission on Government and Higher Education, for example, 
has inveighed against the adversarial nature of litigation in higher educa- 
tion: ‘“The commission views the reliance on litigation as counterproduc- 
tive since it reinforces adversary relations . . . . Though it has produced 
some results that might not otherwise have been realized, the question 
must be asked whether they justify the conflict, the cost, and the frequent 
failures not only for higher education and the government, but even for 
those the litigation seeks to protect.’’? Others have seen the increasing 
resort to litigation as inevitable and part of the increasing ‘‘bureaucratiza- 
tion of the American classroom,’’* while still others view the courts as 
their major allies, and view colleges as needing judicial scrutiny so as to 
guarantee the system’s fairness.5 

Whether one views the litigation as too much or too little, it is clear 





* Associate Professor of Education and Law, and Director, Institute for Higher Educa- 
tion Law and Governance, University of Houston. 
** J.D. Student, University of Houston Law Center, and Research Assistant, IHELG. 
1 With apologies to Jane Austen, PRIDE AND PREJUDICE. 
2 The Supreme Court, 1981 Term, 96 Harv. L. REv. 4 (1982). 
3 Sloan Commission on Government and Higher Education, A Program for Renewed 
Partnership 10-11. 
4 A. WISE, LEGISLATED LEARNING xvii (1979). 
5 H. EDWARDS, HIGHER EDUCATION AND THE UNHOLY CRUSADE AGAINST GOVERNMENTAL 
REGULATION (1980); Olivas, Federal Higher Education Policy: The Case of Hispanics, EDUCA- 
TION EVALUATION AND POLICY ANALYSIS 301 (1982). 
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that the judiciary has become a major interpreter and guarantor of educa- 
tional outcomes, not because courts have sought this role, but because 
the increasing legislation affecting education ultimately requires an ac- 
tive role by the courts. As government at all levels enacts legislation to 
address educational needs, more regulations are promulgated, and more 
judicial clarification is required. Moreover, as the education enterprise 
becomes more complex, its very size and secularization signal more 
litigation: many cases involving higher education do not present 
uniquely academic decisions, but merely claim an educational litigant. 
Few unique higher education precedents, for example, flow from a case 
involving dismissed faculty® or staff? and section 1983 limitations of ac- 
tions, even though another faculty dismissal case in which the tenure 
denial date was at issue for Title VII ° will hold implications for college 
personnel policies.‘° Finally, many cases involving elementary and 
secondary school systems also apply to postsecondary institutions; the 
reverse is frequently also true. On the other hand, this transference is not 
universal, for a case involving The Education for All Handicapped 
Children Act of 1975, will have precedential value for K-12 schools,12 
but not postsecondary settings. 

In the 1981-82 term, the Court decided twenty-two cases involving 
education issues, six of which portend signficant implications for higher 
education law and administrative policy: Mississippi University for 
Women v. Hogan,** in which a male was ordered to be admitted to a 
female-only nursing program; Plyler v. Doe,‘5 in which undocumented 
children were ordered to be admitted without tuition to public schools in 
Texas; Toll v. Moreno,’® in which a Maryland residency statute was 
found to be unconstitutional; Washington v. Chrisman,” in which a dor- 
mitory search yielded evidence for a drug charge; Widmar v. Vincent,'® 
in which a student religious group was allowed to hold worship 
ceremonies in a public building; and North Haven v. Bell,1* in which the 
Court clarified the extent to which Title [X2° bars sex discrimination in 





6 Chardon v. Fernandez, 102 S. Ct. 28 (1982). 
? Patsy v. Board of Regents, 102 S. Ct. 2557 (1982). 
8 Civil Rights Act of 1871, 42 U.S.C. § 1983 (Supp. IV 1980). 
® Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e (1976 & Supp. 1980). 
10 Delaware State College v. Ricks, 101 S. Ct. 498 (1980) (Title VII limitations period 
commenced when tenure denial decision made and communicated to faculty member). 
11 20 U.S.C. §§ 1401 et. seq. (1976). 
12 Board of Educ. v. Rowley, 102 S. Ct. 3034 (1982). 
13 But see, University of Texas v. Camenisch, 101 S. Ct. 1830 (1981) (postsecondary 
applicability under Sec. 504 of the Rehabilitation Act of 1973). 
14 Mississippi University for Women v. Hogan, 102 S. Ct. 3331 (1982). 
5 Plyler v. Doe, 102 S. Ct. 2382 (1982). 
Toll v. Moreno, 102 S. Ct. 2977 (1982). 
Washington v. Chrisman, 102 S. Ct. 812 (1982). 
Widmar v. Vincent, 102 S. Ct. 1312 (1982). 
North Haven Bd. of Educ. v. Bell, 102 S. Ct. 1912 (1982). 
20 U.S.C. §§ 1681-1686 (1976). 
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academe. While the Court also decided cases that in all likelihood will 
prove to have significance for higher education,?1 these six posed 
critical, highly complex, difficult issues that bear comment and suggest 
the scope of litigation encountered by colleges and universities. In this 
article, the six cases are analyzed for their holdings and reasoning. In 
each instance, numerous policy implications are examined, particularly 
when subsequent events have occurred to test the Court’s holdings; 
preliminary suggestions for framing administrative responses to the 
litigation are proposed. Finally, the article recommends policy con- 
siderations for anticipating litigation. 


1. Mississippi University for Women v. Hogan: Single Sex Colleges, 
Gender Stereotyping, and Standards of Review 


In the 1970s and 1980s, the Supreme Court was inconsistent in its 
treatment of gender cases, drawing this sharp rebuke from Ruth Bader 
Ginsberg: 


The Court’s perception of the legal rights of men and women has not yet sta- 
bilized. It has edged toward a rule of equal treatment for the generality of 
cases, while reserving a corridor for compensatory classifications in certain 
settings. The physical and financial problems of pregnant women, on the 
other hand, have elicited ostrich-like responses from the Court.22 


The Court has near-consistently invalidated state and federal statutes that 
had explicit gender-based provisions, including an Idaho statute that 
favored men over women as estate administrators;?* a federal statute 
automatically conferring benefits upon husbands but not wives;?4 a Loui- 
siana jury selection procedure that excused women but not men from jury 
duty;25 a Social Security Act provision for mothers’ benefits, but not 
fathers’ benefits from surviving children;?* a Utah child support statute 
that required fathers to support sons until they were twenty-one and 
daughters until eighteen;?” an Oklahoma statute allowing the purchase of 
beer for women at eighteen and men at twenty-one;2* a Social Security 





21 Youngberg v. Romeo, 102 S. Ct. 2452 (1982) (right to training for mentally re- 
tarded); Crawford v. Bd. of Educ., 102 S. Ct. 3211 (1982) (upholding California referendum 
prohibiting judicially-ordered busing); Washington v. Seattle School District No. 1, 102 S. 
Ct. 3187 (1982) (invalidating Washington initiative prohibiting school boards’ use of bus- 
ing); Island Trees Union Free School Dist. No. 26 v. Pico, 102 S. Ct. 2799 (1982) (removal of 
school books from libraries); Valley Forge Christian College v. Americans United, etc. 102 
S. Ct. 752 (1982) (taxpayer standing). 

22 Ginsberg, Some Thoughts on Benign Classification in the Context of Sex, 10 CONN. 
L. REV. 813 (1978). 

23 Reed v. Reed, 404 U.S. 71 (1971). 

Frontiero v. Richardson, 411 U.S. 677 (1973). 
Taylor v. Lousiana, 419 U.S. 522 (1975). 
Weinberger v. Weisenfeld, 420 U.S. 636 (1975). 
Stanton v. Stanton, 421 U.S. 7 (1975). 

Craig v. Boren, 429 U.S. 190 (1976). 
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Act provision automatically entitling benefits to widows but not 
widowers;2° and an Alabama law granting alimony rights only to 
women.?° 

Nonetheless, during the same period, the Court allowed to stand 
statutes that did draw gender-based distinctions, leading more than one 
scholar to deduce that the Court had acted paternalistically.21 The Court 
upheld a Florida property tax exemption for widows but not widowers;32 
a federal statute that favored female military officers;3* a Social Security 
Act provision in effect from 1956-72 that established a favorable rate cal- 
culation for retired women workers;3* an Alabama practice of not allow- 
ing female prison guards to work in male prisons;*5 a California statute 
punishing ‘‘unlawful sexual intercourse’’ with female minors, but not 
with male minors;%* and a federal statute establishing a male-only draft 
registration requirement.%7 

In Reed v. Reed ,°* the Court framed the issue in the language of min- 
imum scrutiny (‘‘whether a difference in the sex of competing applicants 
for letters of administration bears a rational relationship to a state objec- 
tive . . .’’)8® but insisted that the statute in question bear a ‘‘fair and 
substantial relation to the object of the legislation . . . .’’4° This more 
stringent test resulted in the invalidation of a section of the Idaho probate 
code that gave mandatory preference to males as administrators of estates 
over equally qualified females.** 


It was inevitable that in its evolution of a heightened level of scrutiny 
for classifications based upon sex, the Court would have to address the 
issue of benign use of gender-based classifications, that is, legislation 
aimed at remedying the effects of past discrimination.*? Two early cases 
are illustrative of a deferential posture by the Court to remedial statutes. 
In Kahn v. Shevin*? the Court upheld a Florida property tax exemption 
for widows but not for widowers because it was based upon the Reed 





29 Califano v. Goldfarb, 430 U.S. 199 (1977). 

30 Orr v. Orr, 440 U.S. 268 (1979). 

31 Loewy, Returned to the Pedestal—The Supreme Court and Gender Classification 
Cases: 1980 Term, 60 N.C.L. REV. 87 (1981). 

32 Kahn v. Shevin, 416 U.S. 351 (1974). 

33 Schlesinger v. Ballard, 419 U.S. 498 (1975). 

34 Califano v. Webster, 430 U.S. 313 (1977). 

35 Dothard v. Rawlinson, 433 U.S. 321 (1977) (Alabama female prisonguard’s ‘‘very 
womanhood would thus directly undermine her capacity to provide for security that is the 
essence of a correctional counselor’s responsibility.’’). 

36 Michael M. v. Superior Court, 450 U.S. 464 (1981). 

Rostker v. Goldberg, 453 U.S. 57 (1981). 

404 U.S. 71 (1971). 

Id. at 76. 

Id. at 76 (quoting Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920)). 
Id. at 71. 

G. GUNTHER, CONSTITUTIONAL LAW 790-91 (1980). 

416 U.S. 351. 
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standard of ‘‘some ground of difference having a fair and substantial rela- 
tion to the subject of the legislation.’’4 In Schlesinger v. Ballard,*® a 
statute that allowed disparate treatment for female and male military offi- 
cers was considered valid because ‘‘Congress may . . . quite rationally 
have believed that women line officers had less opportunity for promo- 
tion than did their male counterparts, and that a longer period of tenure 
for women officers would, therefore, be consistent with ‘fair and 
equitable career advancement programs.’ ’’4¢ 

This deferential posture toward benign gender classification was 
shortlived. In Weinberger v. Weisenfeld*” the government argued that a 
provision that gave survivor’s benefits under the Social Security Act to 
widows and not widowers fulfilled a compensatory purpose. The Court 
responded that simply to recite ‘‘a benign compensatory purpose is not 
an automatic shield’’4* from inquiry as to actual statutory purpose, and 
subsequently invalidated the provision. Underlying the statute in Wein- 
berger*? was the stereotypic view that would expect women, not men, to 
stay home with the children in the event of a spouse’s death. Another 
stereotype was at issue in Stanton v. Stanton®® in which the Court invali- 
dated a Utah statute requiring that a father support his son until the age 
of twenty-one and his daughter until eighteen. The Court observed that 
‘if the female is not to be supported so long as the male, she hardly can 
be expected to attend school as long as he does, and bringing her educa- 
tion to an end earlier coincides with the role-typing society has long im- 
posed.’’5! The 1976 case of Craig v. Boren®? represented the consensus of 
the majority that the intermediate level of scrutiny should govern 
classifications based upon gender.®? The Court based its holding on Reed 
and subsequent cases but reiterated that ‘‘classifications by gender must 
serve important governmental objectives and must be substantially 
related to achievement of those objectives,’’54 rather than simply rational- 
ly related. 

Two cases decided in 1981 represented a break with the develop- 
ment of the intermediate level of scrutiny in the 1970s. In Michael M. v. 
Superior Court®® the Supreme Court upheld a California statute punish- 
ing ‘‘unlawful sexual intercourse’’ with female minors but not male 





Id. at 355 (citing, Reed, 404 U.S. 71 (1971)). 
419 U.S. at 498. 

Id. at 508. 

420 U.S. 636 (1975). 
Id. at 648. 

Id. 

421 U.S. 7 (1975). 
Id. at 15. 

429 U.S. 190 (1976). 
Id. 

Id. at 197. 

450 U.S. at 464. 
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minors.5* In Rostker v. Goldberg5’ the Court upheld a federal statute es- 
tablishing male-cnly Selective Service registration. One writer ques- 
tioned whether these decisions had ‘‘permanently allowed women to be 
returned to the pedestal or merely slowed their march towards full per- 
sonhood.’’5* However, the advent of Mississippi University for Women v. 
Hogan®® seemed to reaffirm the intermediate level of scrutiny espoused 
in Craig.®° 

MUW was established in 1884 as the Mississippi Institute and Col- 
lege for the Education of White Girls of the State of Mississippi,*1 and by 
1981 was one of only two public postsecondary institutions in the United 
States established predominantly for women.*? While the language estab- 
lishing MUW remains archaic and while the original purpose was indus- 
trial rather than academic (a curriculum ‘‘as necessary or proper to fit 
[the ‘‘girls of the State’’] for the practical affairs of life’’),6? MUW has be- 
come a more comprehensive institution, offering a wide range of cur- 
ricula and programs in undergraduate and graduate areas of study.* In 
1971, the University began a sub-baccalaureate degree program in Nurs- 
ing, expanding in 1974 to a baccalaureate degree; by 1981, a graduate 
program had been added.*® In keeping with MUW’s institutional prac- 
tice, no males were allowed to register for credit in courses in the School 
of Nursing, although they could attend and audit the classes.*® 

Joe Hogan, a registered nurse employed in Columbus, Mississippi, in 
which MUW is located, applied in 1979 for admission to MUW’s bac- 
calaureate nursing program.*? He was denied admission, and brought 
suit in United States District Court, claiming that his equal protection 
rights had been violated.** The district court denied injunctive relief and 
rendered summary judgment for MUW.® 

The court of appeals reversed, contending that the district court, in 
upholding MUW’s policy, had erred in its application of a ‘‘rational rela- 





Id. at 466. 

453 U.S. at 57. 

Loewy, supra note 31. 

102 S. Ct. 3331 (1982). 

429 U.S. at 190. 

Hogan v. Mississippi University for Women, 646 F.2d 1116 (5th Cir. 1981). 

Supra note 2, at 115. 

Miss. CODE ANN. § 37-117-3 (1972). 

102 S. Ct. at 3334. 

Id. 

646 F.2d at 1117. (Joe Hogan’s testimony brought out the fact that the availability 
of a coeducational nursing school or of an ali-male school outside of Columbus would not 
be helpful because he would have to give up ‘‘a job he has held for six or seven years, move 
his family, and sell his house.’’). 

67 102 S. Ct. at 3334. 
68 Id. (district court opinion not published). 
69 Id. at 3335. 
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tionship to a legitimate state interest’’ test.7° The court asserted that since 
this case involved a gender-based classification, any such classification 
would have to be ‘‘substantially related to important governmental objec- 
tives in order to withstand constitutional challenge.’’?: Because of the 
state’s reliance on the statute creating MUW, the purpose of which was to 
advance ‘‘the girls of the state,’’’? it was justifying gender-based 
discrimination with gender-based reasons.73 The court noted that this ra- 
tionale could not support the state’s discriminatory treatment of males 
because Mississippi’s ‘‘interest does not stop with female citizens.’’’4 De- 
spite the fact that there were coeducational nursing schools,’ there were 
no corresponding all-male schools.’* Providing a ‘‘unique educational 
opportunity for females but not for males’’ was not substantially related 
to the state’s important objective of providing for the education of all its 
citizens.”” It was, therefore, a denial of Hogan’s fourteenth amendment 
right to the equal protection of the law.7® 

Justice O’Connor’s opinion reflected the split in the Court that has 
been evident in previous gender cases,”° and her endorsement of inter- 
mediate scrutiny brings to eight the justices in the current Court who 
have cited with approval the use of the intermediate scrutiny in sex dis- 
crimination situations.*° After reviewing cases involving levels of scru- 
tiny, beginning with Reed ,*1 Justice O’Connor employed Stanton’s®? and 
Craig v. Boren’s* logic to determine whether the state’s objectives and 
the means employed were ‘‘substantially related to the achievement of 
those objectives.’’* The Court declined to reach the question of whether 
or not gender was a suspect classification per se,*5 but found that Missis- 
sippi could not meet the ‘‘exceedingly persuasive justification’’** neces- 





646 F.2d at 1118. 
Id. 
2 Miss. CODE. ANN. § 37-117-3 (1972). 
646 F.2d at 1119. 
Id. at 1118. 
Id. at 1119. 


Id. 
Ballard, 419 U.S. 498 (1975) (5-4); Vorchheimer v. School District of Philadelphia, 
532 F.2d 880, aff’d per curiam by an equally divided court, 430 U.S. 703 (1977) (4-4); Gold- 
farb, 430 U.S. 199 (1977) (5-4); Michael M., 450 U.S. 464 (1981) (5-4). 
80 102 S. Ct. at 3336-9 (see infra note 205). 
Id. at 3335 (citing Reed, 404 U.S. 71). 
421 U.S. 7. 
3 429 U.S. 190. 
102 S. Ct. at 3336 (quoting Wengler v. Druggists Mutual Insurance Co., 446 U.S. 
142 (1982)). 
85 Id. at 3336 n.9. 
86 Id. at 3336 n.9 (citing Kirchberg v. Feenstra, 450 U.S. 455, 461 (1981); Personnel 
Administrator of Massachusetts v. Feeney, 442 U.S. 256, 273 (1979)). 





JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 11, No. 1 


sary to uphold the practice of only permitting women to erroll for credit. 

While the Court allowed for compensatory schemes in ‘‘limited cir- 
cumstances,’’®? such as those ratified in Webster®** and Schlesinger,®® it 
would allow such programs to stand only if they ‘‘intentionally and di- 
rectly [assist] members of the sex that is disproportionately burdened’’*® 
and if members of the ‘‘gender benefited by the classification actually 
suffer a disadvantage related to the classification.’’®1 On both these 
counts, the Court found the state’s justifications inadequate. First, it was 
not persuaded that precluding men from the program benefited women; 
rather, it found that the admissions policy lent ‘‘credibility to the old 
view that women, not men, should become nurses, and makes the 
assumption that nursing is a field for women a self-fulfilling 
prophecy.’’*? The majority also appeared to be persuaded by evidence 
that the sex stereotyping led to reduced wages in the nursing 
profession.*3 Moreover, it found that Mississippi had not adequately 
established that the admissions policy was intended to be 
compensatory.** Second, the University’s policy of permitting men to 
‘‘audit’’ classes—that is, attend but not receive academic credit—was 
found to be ‘‘flatly inconsistent’’®> with its claim that its admission 
policy was essential to preserve the character of the program. Therefore, 
the majority held that MUW violated Hogan’s right to equal protection. 
Additionally, it rejected the state’s argument that Title IX of the Educa- 
tion Amendments of 1972,°* forbidding sex discrimination in education 
programs that receive federal funds,?”7 exempted the University from a 
finding that its long-standing admissions policies were unconstitutional. 
Justice O’Connor gave the line of reasoning short shrift (‘‘The argument 
requires little comment.),°* and found that even if Congress had arguably 
exempted MUW from title IX, it could not exempt the University from the 
fourteenth amendment.°? 

The dissents invoked the need for diversity and disagreed on the 
standard to be applied, but most curiously, drew fundamentally different 
conclusions over the extent to which the holding would apply in another 





7 Id. at 3338. 
See supra, note 34 and accompanying text. 

* See supra, note 33 and accompanying text. 
102 S. Ct. at 3338. 
Id. 
Id. at 3339. 
Id. at n.15. 
Id. at n.16 (relying upon Webster, 430 U.S. 313 (1972)). 
Id. at 3340. 
20 U.S.C. § 1681(a)(5) (1976). 
See infra, discussion of ‘‘North Haven Bd. of Educ. v. Bell: Title IX, Cross-subsidi- 

zation, and Employee Sex Discrimination.”’ 
98 102 S. Ct. at 3340. 


9° Id. at 3335 and 3340-41 (quoting Marbury v. Madison, 5 U.S. (1 Cranch) 137 
(1803). 
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fact pattern. For instance, Chief Justice Burger, while in agreement with 
Justice Powell’s stinging dissent, appeared to have been concerned that 
the ostensibly narrow holding to a School of Nursing'®® could conceiv- 
ably be widened for ‘‘an all-women’s business school or liberal arts pro- 
gram.’’!°1 Justice Blackmun, also substantially in agreement with Justice 
Powell’s dissent, seemed to fear the opposite: that the majority opinion 
would have ‘‘inevitable spillover’’ and place in ‘‘jeopardy any state-sup- 
ported educational institution that confines its student body in any area 
to members of one sex, even though the State elsewhere provides an 
equivalent program to the complaining applicant.’’1°2 

Justice Powell’s dissent argued that Hogan’s complaint was ‘‘based 
upon a single asserted harm: that he must travel to attend the state-sup- 
ported nursing schools that concededly are available to him.’’1°3 Borrow- 
ing from the majority opinion, this dissent characterized that injury as 
mere “‘‘inconvenience,’’ not requiring heightened scrutiny.’ Justice 
Powell then favorably reviewed the history of single-sex institutions, 
citing their role in diverse systems of postsecondary education, con- 
cluding that they legitimately ‘‘may offer singular advantages to their 
students,’’°5 even if there are very few such institutions. Justice Powell, 
convinced that no heightened scrutiny was required, would have sus- 
tained the state even with the intermediate scrutiny applied by the major- 
ity: there ‘‘is no reason—certainly none of constitutional dimension—to 
conclude that no substantial state interest is served when such a choice is 
made available.’’1°* 

Neither the majority nor dissenting opinions persuasively analyzed 
the problems presented by special emphasis colleges, and despite the 
seemingly sui generis nature of the holding,’°” several ‘‘spillover effects’’ 
beyond those envisioned in Justice Blackmun’s dissent!®* are indeed 
likely. Additionally, courts had upheld single-sex public colleges in sev- 
eral decisions, but Justice O’Connor chose not even to distinguish those 
cases. 

In a case presenting many principles similar to those examined in 
MUW, single-sex public education was upheld in Texas, the only state in 
addition to Mississippi that in 1984 maintained a public single-sex insti- 





. at 3341 (Burger, C.J., dissenting). 


. at 3341 (Blackmun, J., dissenting). 
. at 3342 (Powell, J., dissenting) (emphasis in the original). 
. citing n.8 at 3336. 
. at 3344. (Powell, J., dissenting). 
. at 3346 (Powell, J., dissenting). 
In fact, MUW is sui generis in that it was the only public all-female nursing school 
in the country, as Texas Women’s University allowed men in its nursing program. N.Y. 
TIMES, July 2, 1982, at A1 Col. 1. 
108 102 S. Ct. at 3346 (Powell, J., dissenting). But see, Gender Discrimination in Edu- 
cation: Mississippi University for Women v. Hogan, 96 Harv. L. REv. 110, 115 (1982) (case 
will have doctrinal importance for heightened scrutiny, but little practical impact). 
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tution. In Heaton v. Bristol ,°° Lena Bristol, a thirty-four-year old woman 
who resided in Bryan, Texas, home of Texas A & M University, sought 
admission to the all-male institution. Bristol had won her case at the trial 
court level, but in the Texas Court of Civil Appeals, she was denied eligi- 
bility on several grounds: first, the state had established Texas Women’s 
University (TWU) as an industrial and technical alternative to A & M;11° 
second, the autonomous Board had over the years passed resolutions af- 
firming the status and denying women admission;'"' and finally, the 
court refused to apply a rigorous standard to the categorization. ‘‘There is 
certainly not even the remotest suggestion by inference or otherwise in 
any of the reported cases that the system now maintained by Texas 
constitutes a violation of any constitutional provisions, State or 
Federal.*’12 Although Bristol’s claim resembled that of Hogan, both in 
restrictive curricula otherwise available’’? and in the distance required to 
attend alternative public colleges,’'¢ the Court noted that the “‘location of 
any such institution must necessarily inure to the benefit of some and to 
the detriment of others, depending upon the distance the affected in- 
dividuals reside from the institution.’’**5 

In Williams v. McNair,**® several males sought admission to Win- 
throp College, a state supported single-sex women’s college in South 
Carolina. Like MUW and TWU, Winthrop was established as a women’s 
college, designed to train white women in the industrial arts,117 and had 


developed by 1970 into a more comprehensive institution. Like Texas, 
South Carolina had a state supported, all men’s college, The Citadel, a 
military institution. As in the fact pattern in MUW,*1* where the Univer- 
sity had allowed males to audit, but not to enroll for credit, Winthrop 
allowed men to enroll in evening classes and summer sessions,'!9 an in- 
consistency the Williams court found to weaken ‘‘to some extent the 
force of the legislative determination that the maintenance of at least one 





109 317 S.W.2d 86 (Tex. Civ. App. 1958), cert. denied, 359 U.S. 230 (1959). 
110 Id. at 94-95. 
111 Id. 
112 Id. at 98. 
113 A & M, as the only land grant university in Texas, had several choice, high prestige 
curricula that were only offered at that institution, e.g. veterinarian medicine. Id. at 91. 
114 Bryan-College Station is approximately 75 miles from the University of Texas at 
Austin, and in 1958 there was no public college in Houston, also 75 miles from A & M, ex- 
cept Texas Southern University, a predominantly black public college. Prairie View A & M, 
a predominantly black public college affiliated with Texas A & M, is located in Prairie View, 
approximately 40 miles from Bryan. One wonders whether Ms. Bristol or co-appellee Bar- 
bara Tittle would have been denied admission at Prairie View A & M due to her sex. 
15 317 S.W.2d at 99. 
116 Williams v. McNair, 316 F. Supp. 134 (D.S.C. 1970), aff'd mem., 401 U.S. 951 
(1971). 
S.C. CopDE ANN. §§ 22-401 et. seq. (1962). 
102 S. Ct. at 3340; see text accompanying note 95. 
316 F. Supp. at 138. 
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all-female institution in the State System has merit educationally.’’12¢ 
However, the United States District Court found that the ‘‘discrimination 
[was not] wholly wanting in reason.’’!21 Employing a standard of ‘‘ra- 
tional justification,’’122 the court upheld the admissions practice. 125 

Justice O’Connor seized upon the MUW practice of allowing men to 
audit, correctly noting that it ‘‘fatally undermines’’!24 the University’s 
claim that the exclusion of men from course credit served an important 
purpose. Justice O’Connor applied an intermediate level of scrutiny in 
the case, clarifying what appeared to be a relaxing of the standards in 
Michael M.125 and Rostker.126 However, the Court was wholly unper- 
suasive in its sweeping generalizations about sex stereotyping in 
postsecondary education, and it failed to provide meaningful criteria to 
evaluate other non-majoritarian public institutions. Moreover, the ma- 
jority left the door open to challenges to private women’s colleges, and 
did not analyze adequately the appropriate compensatory purposes in 
MUW’s other programs; rather the Court wrote so condescendingly of 
single-sex schooling that MUW officials, following the decision, revoked 
their entire admissions policy, allowing men to enroll for credit in all 
departments of the University. 127 

However anachronistic Justice O’Connor found MUW’s policies to 
be,12® her scorn was directed at the stereotyping readily apparent in the 
nursing profession Joe Hogan wished to enter. The Court noted ‘‘rather 
than compensate for discriminatory barriers faced by women, MUW’s 
policy . . . tends to perpetuate the stereotyped view of nursing as an ex- 
clusively woman’s job.’’!28 While properly scornful of such stereotyping, 
Justice O’Connor is less persuasive in her analysis of the extent to which 
any stereotyping in a single-sex institution is acceptable as a subunit 
within a larger compensatory scheme. In her own research, Justice 
O’Connor found the establishment of MUW as compensatory: ‘‘women’s 
colleges were founded to provide some form of higher education for the 
academically disenfranchised.’’13° Viewing MUW as an acceptable com- 
pensatory institution would have allowed the Court to validate any 
legitimate academic unit within the institution, even those rare fields 





Id. 
Id. at 137. 
Id. 

3 In Kirstein v. Rector, 309 F. Supp. 184 (E.D. Va. 1970), where women sought ad- 
mission to the all-male University of Virginia, the court declined ‘‘to hold that Virginia may 
not operate any educational institution separated according to the sexes.’’ Id. at 187. Both 
the University of Virginia and Winthrop are currently coeducational institutions. 

124 102 S. Ct. at 3339. 
450 U.S. 464 (1981). 
453 U.S. 57 (1981). 
See The Supreme Court, 1981 Term, supra note 2 at 115 n. 36. 
102 S. Ct. at 3338 n.13. 
Id. at 3339. 
Id. at 3338 n.13. 
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(nursing, education, home eccnomics) in which women are numerically 
predominant. This view fits within the ‘‘limited circumstances’’!3 envi- 
sioned by Justice O’Connor as permissible, and closely resembles the 
logic of Schlesinger v. Ballard,'3? in which systemic, organizational 
discrimination was recognized as requiring compensation for women. 133 
Although the Court did not reach the hypothetical issue of whether an 
engineering, law, or other predominantly-male field could spawn an 
allowable all-female program,‘ its language was so broadly drafted that 
the dissent by Justice Blackmun is, in all likelihood, correct in asserting 
that no state could maintain even a compensatory single-sex college pro- 
gram.135 

Justice Powell’s dissent, drawing as it does from examples of private 
women’s colleges, also fails to persuade. Moreover, neither he nor Justice 
O’Connor seems concerned with the extent to which even private single- 
sex colleges could be affected by the holding. It is unlikely that any of the 
private women’s colleges would be construed as acting ‘‘under color of 
state law’’ sufficient to render them as if they were state institutions;1%6 
however, the Bob Jones University v. United States'3? case, in which a 
private college lost its tax exempt status because of its racial policies, 
could conceivably have a similar effect upon single-sex private colleges. 
The sweeping language of MUW, read with Bob Jones, could cause a 
reexamination of the social benefits of single-sex education. Addi- 
tionally, other non-majoritarian colleges, such as public and private 
black colleges,*3* public and private Indian colleges, and predominantly 
Hispanic colleges, themselves under legal scrutiny,'%® cannot feel as- 
sured that their missions will meet the ‘‘exceedingly persuasive justifica- 
tion’’*4° required by the O’Connor majority. Unfortunately, Justice 
Powell’s dissent, while ideologically more compatible with the diversity 
of institutional mission, offered no more meaningful criteria for consider- 
ing a similar fact pattern. He unconvincingly dismissed Hogan’s claim as 
trivial, without offering evidence that such discrimination against men 
would be permissible in an authentic compensatory program, if only 





131 Id. at 3338. 

132 419 U.S. 498 (1975) (See supra, note 45 and accompanying text). 

133 Jd. 

134 102 S. Ct. at 3335 n.7. 

135 Id. at 3341 (Blackmun, J., dissenting). 

136 See generally, H. EDWARDS & V. NORDIN, HIGHER EDUCATION AND THE LAW 19-56 (1976). 

137 Bob Jones University v. United States, 103 S. Ct. 2017 (1983) (college practicing 
race discrimination not eligible for tax exempt status.). 

138 K. TOLLETT, BLACK COLLEGES AS INSTRUMENTS OF AFFIRMATIVE ACTION (Institute for the 
Study of Educational Policy, 1982). 

139 Olivas, The Tribally Controlled Community College Assistance Act: The Failure of 
Federal Indian Higher Education Policy, 9 AMERICAN INDIAN L. REV. 219-52 (1982). 

140 Olivas, Indian, Chicano, and Puerto Rican Colleges: Status and Issues, 9 BILINGUAL 
REV. 36-58 (1982): Olivas, Hispanics in Higher Education: Federal Barriers. EDUCATIONAL 
EVALUATION AND POLICY ANALYSIS 301-10 (1982). 
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MUW had not irreparably damaged its claim by allowing men to audit. 
He also failed to narrow the contours of the majority opinion, or to stress 
its ostensibly narrow holding. Educators, therefore, have no useful legal 
guidelines in drafting policies for acceptable single-sex programs in post- 
secondary education. 


2. Plyler v. Doe: Undocumented Children, Public Schools, 
and ‘‘Enduring Disability’”’ 


In May 1975, the Texas legislature amended Texas Education Code 
Section 21.031 to limit free public education in Texas to those children 
‘who are citizens of the United States or legally admitted aliens... .’’141 
Two years after the enactment, the Tyler Independent School District im- 
plemented the statute with a policy thet excluded undocumented chil- 
dren from its schools unless they paid a .ition fee of $1000 per year. 142 
The plaintiffs, undocumented Mexican children residing in Smith Coun- 
ty, Texas, filed a class action suit in United States District Court for the 
Eastern District of Texas seeking injunctive and declaratory relief.143 Sec- 
tion 21.031 of the Texas Code and its implementation by the Tyler In- 
dependent School District were challenged on the basis that they effected 
a denial of equal protection of the laws as guaranteed by the fourteenth 
amendment'*4 and were preempted by the Immigration and Nationality 
Act. 145 

In Plyler v. Doe*** the district court found that, contrary to the state’s 
characterization, neither the policy nor the statute ‘‘has either the pur- 
pose or the effect of keeping illegal aliens out of the State of Texas.’’14” 
The court recognized the genuine economic issues facing Texas, but con- 
cluded that although the exclusion of all undocumented children would 
result in some savings for the public schools it would not necessarily im- 
prove ‘‘the quality of education.’’'4* In holding that undocumented 
aliens were entitled to equal protection of the laws, the court declined to 
decide whether the statute would survive a ‘‘strict scrutiny’’!49 analysis 
because there was not even a ‘‘rational basis for the state’s singling out of 
undocumented children to bear the brunt of whatever financial problems 
the Texas public schools may have.’’!5° Finally, the district court con- 





141 TEx. EDUC. CODE ANN. § 21.031 (Vernon Supp. 1984). 

142 Doe v. Plyler, 458 F.Supp. 569 (E.D. Tex. 1978), aff'd 628 F.2d 448 (5th Cir. 1980), 
aff'd sub nom., Plyler v. Doe, 102 S. Ct. 2382, 2402 (1982); reh’g denied, 103 S. Ct. 14 
(1982). 

143 Td. 

144 The fourteenth amendment provides: ‘‘No state shall . . . deny to any person 
within its jurisdiction the equal protection of the laws.’’ U.S. Const. amend. XIV, cl. 1. 

145 Immigration and Nationality Act, 8 U.S.C. § 1101 (1976 & Supp. 1981). 

146 458 F. Supp. at 569. 

147 Id. at 575. 

148 Td. at 577. 

149 Td. at 585. 

150 Td. at 585-86. 
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cluded that the statute and policy had infringed upon an area preempted 
by federal law, violating the Supremacy Clause of the United States Con- 
stitution.151 Finding that the Texas statute was ‘‘inconsistent with the 
federal scheme’’*5? and an obstacle to congressional objectives in the 
Immigration and Nationality Act and in federal laws which related to 
funding and discrimination in education, the court held that ‘‘section 
21.031 must fall.’’*53 

Other suits challenging the constitutionality of section 21.031 were 
consolidated by the Judicial Panel on Multidistrict Litigation and heard 
as a single action in In re Alien Children Education Litigation by the 
United States District Court for the Southern District of Texas.154 In the 
court’s determination of the appropriate level of scrutiny, it focused on 
the absolute deprivation of educational opportunity for the children, and 
concluded that because this deprivation was the result of a complete ina- 
bility to pay tuition, strict scrutiny was warranted.'55 To withstand such 
scrutiny, the state needed to demonstrate a compelling interest to justify 
its legislative classification. However, Texas fa‘led to show that its con- 
cern for fiscal integrity was compelling, or that excluding undocumented 
children from its schools improved the quality of education.15* Further- 
more, the classification did not advance the interests of the state because 
nothing about the immigration status of these children distinguished 
‘‘them from other children in terms of their education needs.’’15” Absent 
a compelling governmental interest in its classification and because 
equal protection of the laws has no meaning unless applied to the ‘‘un- 
popular as well as the popular, the weak as well as the strong,’’15* the 
challenged statute was violative of the fourteenth amendment.'5° The 
court addressed the issue of whether section 21.031 of the Texas Educa- 
tion Code was preempted by Title I of the Elementary and Secondary 
Education Act of 1965'6° and concluded that because there was no 





458 F. Supp. at 590, citing U.S. Const. art. VI, cl. 2. 

458 F. Supp. at 590. 

Id. 

In re Alien Children Educ. Litig., 501 F. Supp. 544 (S.D. Tex. 1980) injunction 
stayed, No. 80-1807 (5th Cir. Aug. 12, 1980) rev’d sub. nom., Certain Named and Unnamed 
NonCitizen Children and their Parents v. Texas, 448 U.S. 1327 (Powell, Cir. J., 1980), prob. 
juris. noted, 452 U.S. 937 (1981), aff'd sub nom., Plyler v. Doe, 102 S. Ct. 2382 (1982); Doe 
v. Plyler, 458 F. Supp. 569 (E.D. Tex. 1978), aff'd 628 F.2d 448 (5th Cir. 1980), aff’d sub 
nom., Plyler v. Doe, 102 S. Ct. 2382 (1982); rehearing denied, Plyler v. Doe, 103 S. Ct. 14 
(1982). 

185 501 F. Supp. at 564. 

Id. at 582-83. 

Id. at 583. 

Id. 

Id. at 584. 

160 Id. (citing TEx. Epuc. CODE ANN. § 21.031 (Vernon Supp. 1976); 20 U.S.C. §§ 2701, 
2762, 2802, 2836 (1982). 








1984 LEGALIZATION IN THE ACADEMY 15 


specific conflict between the statutes or a basic inconsistency with state 
laws,'61 there was no federal preemption. 

The United States Court of Appeals for the Fifth Circuit in Doe v. 
Plyler’® did not agree with the district court that the challenged policy 
and statute were preempted by federal law. The court pointed out that 
since the federal government denies undocumented aliens its largesse, it 
was not inconsistent with federal policy ‘‘for Texas to likewise deny il- 
legal aliens its largess.’’ However, the Fifth Circuit affirmed the district 
court in its holding that section 21.031 was in violation of the Equal Pro- 
tection Clause, reiterating that ‘‘we are convinced that the fourteenth 
amendment means what it says: All persons within the jurisdiction of a 
state are entitled to the equal protection of the laws of that state.’’1% 

Apparently, on the strength of the decision in Doe v. Plyler,1®5 the 
Court of Appeals*** summarily affirmed the District Court’s decision in 
In re Alien Children Education Litigation.1*? The Supreme Court noted 
probable jurisdiction and consolidated the two cases for review. 18 

While the issue in MUW was the level of scrutiny to be accorded gen- 
der-based classifications, the major issue in Plyler v. Doe*®® was the level 
of scrutiny to be accorded the Texas statute that denied state funds to 
school districts enrolling children who were not ‘‘citizens of the United 
States or legally admitted aliens’’!7°—undocumented children. Undocu- 


mented aliens, prior to Doe, had won constitutional protection in 
fourth,171 fifth,172 and sixth173 amendment cases, as well as in a range of 
civil litigation.17* However, the Supreme Court had never been faced 





Id. at 586-87. 

Id. at 588. 

628 F.2d 448 (5th Cir. 1980). 

Id. at 453. 

Id. at 456. 

102 S. Ct. 2382, 2391 (1982). 

501 F. Supp. 544 (S.D. Tex. 1980). 

101 S. Ct. 3078 (1981). 

102 S. Ct. at 2382. 

Tex. Epuc. Cope. ANN. § 21.031(a) (Vernon Supp. 1976). 

United States v. Barbera, 514 F.2d 294, 296 (2d Cir. 1975) (undocumented alien 
has standing to assert fourth amendment violation). 

172 Wong Wing v. United States, 163 U.S. 228, 238 (1896) (all aliens are ‘‘persons”’ 
subject to due process guarantees of the fifth amendment); Mathews v. Diaz, 426 U.S. 67, 81 
(1976) (undocumented aliens protected by the fifth amendment from invidious discrimina- 
tion by the federal government). 

173 Wong Wing, 163 U.S. at 238 (all persons within territory of United States entitled 
to the protection of sixth amendment): 

174 Torres v. Sierra, 89 N.M. 441, 553 P.2d 721 (Ct. App.) (undocumented alien is 
‘‘person’’ within meaning of Wrongful Death Act); cert. denied, 90 N.M. 8, 558 P.2d 620 
(1976); Arteaga v. Literski, 82 Wis. 2d 128, 265 N.W.2d 148 (1978) (undocumented aliens 
may bring suit in personal injury actions); Ayala v. California Unemployment Ins. Appeals 
Bd., 54 Cal. App. 3d 676, 126 Cal. Rptr. 210 (1976) (eligibility of undocumented aliens for 
disability payments), cert. denied, 425 U.S. 903 (1976). 
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with the question of whether undocumented aliens could seek fourteenth 
amendment equal protection.75 

The fourteenth amendment reads, ‘‘No State shall . . . deprive any 
person of life, liberty, or property, without due process of law; nor deny 
to any person within its jurisdiction the equal protection of the laws.’’176 
The Supreme Court had earlier held that undocumented aliens are ‘‘per- 
sons,’’!7?7 and that undocumented persons are protected by the due pro- 
cess provisions of the fourteenth amendment.'7* However, the state of 
Texas argued that because undocumented children were not ‘‘within its 
jurisdiction,’’!7° they were not entitled to equal protection. Justice Bren- 
nan, writing for the majority, rejected this line of reasoning, drawing 
upon the legislative history of the fourteenth amendment'*® and con- 
cluding that there is ‘‘simply no support for [the] suggestion that ‘due 
process’ is somehow of greater stature than ‘equal protection’ and there- 
fore available to a larger class of persons.’’1%1 

After determining that undocumented aliens were entitled to equal 
protection, Justice Brennan writing for the majority decided upon the ex- 
tent of scrutiny to be applied in the case. The Court discarded strict scru- 
tiny, noting that undocumented aliens were neither a ‘‘suspect class’’182 
nor was education a ‘‘fundamental right.’’1*3 It also rejected the minimal 
scrutiny inherent in a two-tiered standard.‘*4 Instead, it chose the ‘‘inter- 
mediate scrutiny’’*5 standard of Craig v. Boren,'** and found that the 
statute did not effectuate ‘‘some substantial state interest.’’1*” Therefore, 
U.S. District Court and Court of Appeals judgments invalidating the sta- 
tue were affirmed.1% 

The Court reached this conclusion by stretching the suspect classifi- 
cation and the fundamental right, and although it did not reach the claim 





175 102 S. Ct. at 2391-93. 

176 U.S. Const. amend. XIV. 

177 Wong Wing, 163 U.S. at 228 (1896). 

178 Yick Wo v. Hopkins, 118 U.S. 356, 369 (1886) (14th amendment provisions ‘‘are 
universal in their application, to all persons’’). 

179 102 S. Ct. at 2392. 

180 Id. at 2393-94. 

181 Id. at 2393. In the dissent, Chief Justice Burger agreed that the Equal Protection 
clause applies to undocumented aliens. Id. at 2409 (Burger, C.J., dissenting). 

182 The Supreme Court did not address the issue of preemption, 102 S. Ct. at 2391 nn. 
7&8. 

183 Td. at 2394 n.14, 2396 n.19. 

184 Id. at 2395 n.15. 

185 Gunther, Foreward: in Search of Evolving Doctrine on a Changing Court: A Model 
for a Newer Equal Protection, 86 HARV. L. REv. 1, 17 (1972). 

186 102 S. Ct. at 2395 n.16 (citing University of California Regents v. Bakke, 438 U.S. 
265 (1978) quoting A. Cox, THE ROLE OF THE SUPREME COURT IN AMERICAN GOVERNMENT 114 
(1976). ‘‘Only when concerns sufficiently absolute and enduring can be clearly ascertained 
from the Constitution and our cases do we employ this standard to aid us in determining the 
rationality of the legislative choice.’’). 

187 429 U.S. 190 (1976). 

188 102 S. Ct. at 2402. 
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of federal preemption,'*° it did draw a crucial distinction between what 
states and the federal government may do in legislating treatment of 
aliens.19° While the opinion, and that of the concurring Justices,1® is per- 
suasively argued, its framework is unclear, and the dissent by Chief Jus- 
tice Burger notes that the approach in Doe is inconsistent with Rodri- 
guez, in which the Texas school finance system was upheld as not uncon- 
stitutional.192 

In stretching the ‘‘suspect’’ classification, Justice Brennan analyzed 
from illegitimacy classifications'%* that undocumented children were not 
responsible for their own citizenship status and to treat them as section 
21.031 envisioned ‘‘does not comport with fundamental conceptions of 
justice.’’1°* However, he was more emphatically concerned with educa- 
tion and elaberaiing the nature of the putative right. While reaffirming 
Rodriguez in not finding public education to be a fundamental right5 
Justice Brennan recited a litany of cases holding education to have a 
‘fundamental role in maintaining the fabric of our society.’’*°* More- 
over, he felt that ‘‘Illiteracy is an enduring disability,’’*97 one that would 
plague the individual and society. This weighting enabled the Court to 
rebut the State’s assertions, which the Burger dissent found convincing, 
that the policy was legislatively related to protecting the fiscal economy 
of the State.198 

In contrast to MUW, in which the nature of the classification (gender) 
was key, the nature of the right (education) seems to have more thor- 
oughly persuaded the Court in Doe. Additionally, while the Court has 
upheld state statutes governing alien employment'%? and unemployment 
benefits,2°° these narrow areas track federal classifications?°’ and con- 
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190 Td. at 2396 n.19 (citing DeCanas v. Bica, 424 U.S. 351 (1976)). 
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192 San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, 35 (1973) (Supreme 
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ler v. Doe. 19 WAKE Forest L. REv. 307 (1983); Note, the Utilization of Intermediate Scrutiny 
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PEPPERDINE L. REv. 139 (1982). 

193 102 S. Ct. at 2396 (citing Trimble v. Gordon, 430 U.S. 762, 770 (1977)). 

194 102 S. Ct. at 2396. 

195 Id. at 2397-98 (citing Rodriquez, 411 U.S. 1 (emphasis added)). 

196 Id. at 2397 (citing Meyer v. Nebraska, 262 U.S. 390, 400 (1923); Abington School 
District v. Schempp, 374 U.S. 203, 230 (1963); Ambach v. Norwick, 441 U.S. 68, 76 (1979); 
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gressional action governing immigration.?°2 In De Canas,?°3 the Supreme 
Court had held that if Congress had addressed an immigration issue and 
delegated aspects of its administration to states, the states could enact 
legislation to regulate the allowable area. In public education, Brennan 
wrote, ‘‘we perceive no national policy that supports the State in denying 
these children an elementary education.’’?% 

The framework employed by the majority, couched as it is in moral 
tones, seems to be the very type of ‘‘legislating’’ Justice Rehnquist feared 
in Craig v. Boren, the earliest use of heightened scrutiny.2°5 However, the 
Court could have, in its own terms, found undocumented alienage of 
children to be suspect, or more satisfactorily, provided criteria for meas- 
uring the ‘‘enduring disability,’’2°* so that legislatures could fashion 
more acceptable ends-means formulations in such instances. Strict 
scrutiny could have arisen from two different directions, one suggested 
by Judge Seals in the In Re Alien Children Education Litigation ,?°’ appar- 
ently not considered by the Court, but envisioned in the Rodriguez 
case;?°? and a second, an outgrowth of race, national origin, and alienage 
cases in which strict scrutiny has been employed. 

Judge Seals applied ‘‘strict judicial scrutiny’’ in his District Court 
opinion,?°° ‘‘when the absolute deprivation [of education] is the result of 
complete inability to pay for the desired benefit.’’21° Such a standard 
would have required the State to show a ‘‘compelling governmental 
interest.’’2*1 In contrast to the Rodriguez fact pattern that provided a 
minimum education for all Texas school children but did not constitute 
‘“‘an absolute deprivation,’’ the charges to undocumented aliens were 
substantial,?12 and the District Court had found ‘‘the effect of the new sta- 
tute is to exclude undocumented children from the Texas public 





202 F.g., 8 U.S.C. § 1101 (Supp. IV 1980). 

203 424 U.S. 351 (1976). 

204 102 S. Ct. at 2400. 

205 429 U.S. 190, 221 (Rehnquist, J., dissenting). To date, he remains the only member 
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206 102 S. Ct. at 2397. 

207 501 F. Supp. at 582. 
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financing system occasioned an absolute denial of educational opportunities to any of its 
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Children, 8 BLACK L. J. 132, 136 (1983); Murphy, Undocumented Children, 19 WAKE FOREST 
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schools.’’213 Therefore, one of the missing ‘‘fundamental right’’ ingre- 
dients in Rodriguez was concededly present in Doe. 

Another way in which the Supreme Court could have employed 
strict scrutiny was to hold undocumented alien children as a ‘‘suspect 
class.’’ Justice Brennan categorized these classifications as reflecting 
‘deep-seated prejudice rather than legislative rationality in pursuit of 
some legitimate objective,’’?'4 and requiring furtherance of a ‘‘compel- 
ling governmental interest.’’ The record seems replete with such animus 
towards undocumented aliens in Texas.?15 The Court held, however, that 
undocumented entry is ‘‘the product of voluntary action’’ and therefore 
‘‘not irrelevant to any proper legislative goal.’’21* This reasoning, while 
arguably applicable to the parents, is repudiated by Justice Brennan him- 
self on the same page as being inapplicable to undocumented 
children.?1?7 The majority failed, therefore, to provide an internally 
consistent or satisfying reason for not holding the children to be members 
of a suspect class. The Court also could have reviewed the classification 
in light of the Court’s previous national-origin and alienage cases,?1* 
which, read together, provide a considerable record of the ‘‘deep-seated 
prejudice’ so manifestly evident in States’ treatment of undocumented 
aliens. The Court acknowledged the scrutiny due aliens in two other 
cases this term, with which Doe would have been consistent.?19 


It is unclear to what extent Doe holds implications for postsecondary 
education, although several lines of reasoning may emerge from the case 
that are applicable to undocumented adults who seek admission to col- 
leges and universities. First, there is statutory ambiguity concerning 
adult education and aliens. Texas Statute section 21.031 applied to 
school children ‘‘who are over the age of five years and not over the age 
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218 See generally, Casteneda v. Partida, 430 U.S. 482 (1977) (race and national origin 
classifications are suspect); Graham v. Richardson, 403 U.S. 365 (1971) (alienage classifica- 
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of twenty-one years on first day of September of any solastic year,’’22° 
even through the compulsory attendance statute requires schooling only 
until seventeen years of age.22? ‘‘Adult education,’’ a non-degree, non- 
credit program of study,?? however, is for ‘‘any individual who is over 
the age of compulsory school attendance’’2?3—apparently creating a win- 
dow for undocumented adults aged seventeen to twenty-one to partici- 
pate in public adult education programs, many of which are provided by 
public postsecondary institutions.2#4 This requirement ostensibly 
obligates public postsecondary institutions to admit adults seventeen to 
twenty-one years of age to adult basic education classes, irrespective of 
their immigration status. Once they successfully completed such classes 
or turned twenty-two to bar them from degree credit programs solely 
because of their status would be as ‘‘fatally flawed’’ as Mississippi Univer- 
sity of Women’s unsuccessful attempt to allow Joe Hogan to audit, but not 
to enroll for credit in the University.?25 

A Texas school district’s attempt to bar undocumented alien adults 
from an adult education program would be particularly vulnerable in a 
school district that also maintained a postsecondary program, or a K-14 
(kindergarten-through-14th grade) system. In such a district, the elected 
school board also functions as the community college board of trustees, 
while the postsecondary program generally uses the school district’s 
facilities, support personnel, and tax base.226 If these comprehensive 
districts refused postsecondary admission to adult aliens on the basis of 
the aliens’ immigration status, it would seem contrary to sections 21.031 
and 11.18. To deny them admission to a degree program after successful 
completion of an adult education program would seem to conflict with 
the majority’s logic in MUW. Moreover, the logic of Doe itself, concen- 
trating upon the ‘‘enduring disability’’ of illiteracy ,227 would seem to ap- 
ply to adults in adult education programs, as undocumented adults hold 
the ‘‘endured’”’ disability of their cumulative educational disadvantage. 
Data on Hispanic adult schooling are appalling,??* and just as surely as 





220 Tex. Epuc. CODE ANN. § 21.031 (a), (b), (c) (Vernon Supp. 1976). 
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undocumented children are disadvantaged relative to other children, so 
are undocumented adults disadvantaged relative to other adults. 
Therefore, the weight of evidence would be in favor of a public school 
district’s being required to allow undocumented adult aliens admission 
to adult education courses, and by extension, to other courses of study for 
which they are academicaily eligible. Finally, the adult makes a con- 
tribution to the tax rolls of the state, a point conceded even by govern- 
ment studies of this issue.22? Whereas children may have the sympathy of 
the court, adults have comparable equities to advance. Read with Toll v. 
Moreno2?° for its preemption value, Plyler v. Doe will undoubtedly be 
tested for its vitality in the postsecondary setting. 


3. Toll v. Moreno: Alienage, Residency Requirements, and Preemption 


Juan Carlos Moreno, Juan Pablo Otero, and Clare B. Hogg, under- 
graduate students at the University of Maryland,?31 were children of and 
financially dependent upon parents who held nonimmigrant alien ‘‘G-4”’ 
visas.232 The parents, as employees of international treaty organizations, 
were exempt from state and federal income taxation on ‘‘salaries and 
emoluments”’ from these organizations.2*3 Though the students were resi- 
dents of the State, they were denied in-state status for tuition purposes 
because of the University’s policy of excluding nonimmigrant aliens from 
classification as in-state students.234 

The respondents sought declaratory and injunctive relief in a class 
action suit filed in United States District Court for the District of 
Maryland against the University of Maryland and the president of the 
University.235 The district court granted partial summary judgment in 
favor of the students and the class of G-4 visa holders. The court held 
that under Vlandis v. Kline?** the University’s policy violated the due 
process clause of the fourteenth amendment because it rested upon an ir- 
rebutable presumption that G-4 nonimmigrant aliens could not establish 
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234 420 F. Supp. at 545. 
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a domicile in Maryland.237 The district court enjoined the University’s 
president from denying the students the opportunity to establish in- 
state status, which the University had done solely on the basis of an ir- 
rebutable presumption of nondomicile.23* The court stayed its order pen- 
ding appeal because of the University’s assurance that if the district 
court’s decision was affirmed on appeal it would make appropriate 
refunds.?39 

The Court of Appeals for the Fourth Circuit affirmed the order of 
the district court.24° The Supreme Court of the United States, on a writ of 
certiorari,?*1 reviewed the case in Elkins v. Moreno and held?4? that be- 
cause domicile was the paramount policy consideration, and because re- 
spondents were conclusively presumed to be unable to achieve domicile 
in Maryland, the case was squarely within Vlandis?*? as limited by Wein- 
berger v. Salfi.244 Therefore, it was necessary to determine whether the 
presumption were universally true. The Court concluded that in terms of 
federal law, G-4 visa holders could make the United States their domi- 
cile.2*5 The dispositive question became whether as a matter of Maryland 
law G-4 aliens were able to become domiciliaries of the state.?4¢ 

The Maryland Court of Appeals, in response to the Supreme Court’s 
certified question, answered that nothing in Maryland law rendered G-4 
aliens or their dependents incapable of being domiciled in the state.247 
Following this decision, the case was returned to the Supreme Court. 
The Court did not, however, place it on its active docket because a new 
resolution by the University of Maryland had ‘‘fundamentally altered the 
posture of the case.’’24® The resolution24® stressed other interests to be 
achieved by the Board’s policy, including those of cost-equalization and 
administrative efficiency, and therefore, introduced further constitu- 
tional issues that needed to be determined by the district court. The 
judgment of the court of appeals was vacated and the case remanded to 
the district court.25° 
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In Moreno v. Toll251 the district court determined that because the 
University had abandoned its position on domicile in its newly an- 
nounced policy, Viandis25? no longer controlled. However, in another dis- 
trict court opinion,?5 the revised policy was held to be invalid on two 
other grounds. First, it was in violation of the equal protection clause of 
the fourteenth amendment because it contained a classification based 
upon alienage and, therefore was subject to strict scrutiny.254 The policy 
did not survive a strict scrutiny analysis because it did not further any 
compelling state interest.255 Second, the policy was in violation of the 
supremacy clause because it interfered with the exclusive control Con- 
gress has over immigration.?5¢ 

In Moreno v. University of Maryland25’ the Fourth Circuit Court of 
Appeals affirmed the district court’s ruling, stating ‘‘we agree that the 
University’s ‘in-State’ status policy before and after June 23, 1978, is in- 
valid under the Constitution and that the plaintiffs are accordingly enti- 
tled to relief.’’25¢ 

Justice Brennan, after reviewing the confusing history of the case,?59 
wrote that Maryland’s policy towards G-4 aliens and their dependents 
constituted a violation of the supremacy clause;?*° therefore, he did not 
reach the questions of due process or equal protection, as had been found 
by the district court?** and the circuit court.?62 The opinion follows a 
simple logic: The federal government is preeminent in matters of immi- 
gration policy, and states may not enact alienage classifications, except 
in limited cases of political and government functions. By denying 
domiciled G-4 aliens the opportunity to pay reduced in-state tuition, the 
University of Maryland violated the supremacy clause.?3 

While Justice Brennan’s majority opinion only reached the issue of 
the supremacy clause,?** his opinion in Plyler v. Doe, decided upon 
equal protections grounds with less-than-strict scrutiny for undocu- 





Moreno v. Toll, 480 F. Supp. 1116, 1125 (1979). 

412 U.S. 441 (1973). 

Moreno v. Toll, 489 F. Supp. 658 (D. Md. 1980). 

Id. at 664-65. 

Id. at 665-67. 

Id. at 667-68. 

645 F.2d 217 (4th Cir. 1981). 

Id. at 220. The Appeals Court also ruled that the University must refund the differ- 
ential in tuition and fees to those students who could demonstrate entitlement. The Univer- 
sity argued that this constituted retrospective relief barred by the eleventh amendment. The 
Court asserted that the University had waived eleventh amendment immunity by its original 
agreement to pay refunds. 
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mented aliens,?®5 suggests that he also would have found the revised 
policy invalid on equal protection grounds, and would have affirmed the 
district court and appeals court. 

Justice Brennan reviewed Takahashi,?** Graham,?*? and DeCanas,?® 
reading them for the principle that ‘‘state regulation not congressionally 
sanctioned that discriminates against aliens lawfully admitted to the 
country is impermissible if it imposes additional burdens not contem- 
plated by Congress.’’2°* The Court found both that Congress had allowed 
G-4 holders to establish domicile in the United States,2”° and also had 
conferred tax exemptions upon them ‘‘as an inducement for these [inter- 
national] organizations to locate significant operations in the United 
States.’’?71 Therefore, Justice Brennan reasoned, it was clearly the con- 
gressional intent that G-4 visa holders not bear the ‘‘additional burdens’”’ 
Maryland sought to impose: ‘‘The State may not recoup indirectly from 
respondents’ parents the taxes that the Federal Government has expressly 
barred the State from collecting.’’?72 

On the merits of the case, Justice Brennan mustered a 7-2 vote, with 
Justice O’Connor concurring in the result. Justice Blackmun’s concurring 
opinion was aimed at rebutting the dissent by Justice Rehnquist, in 
which he argued at length that G-4 aliens should not be strictly scrutin- 
ized, as they were an advantaged group, not the disadvantaged aliens en- 
visioned as requiring protection in Graham v. Richardson.?73 Additional- 
ly, Justice Rehnquist found the majority’s preemption analysis flawed: 
‘First the Federal Government has not barred the States from collecting 
taxes from many, if not most, G-4 visa holders. Second, as to those G-4 
nonimmigrants who are immune from state income iaxes by treaty, 
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Maryland’s tuition policy cannot fairly be said to conflict with those 
treaties in a manner requiring its preemption.’’?74 

The dissent is not helpful in clarifying the problems glossed over in 
the majority opinions. First, it is not disadvantage per se that provokes 
the need for strictly scrutinizing alienage statutes, but rather aliens’ con- 
ceded powerlessness in political disputes.27> However wealthy or advan- 
taged World Bank employees may be—and these plaintiffs surely could 
not invoke the moral claims as did undocumented alien children?7*—the 
University’s additional charges for nonresidents clearly constituted a 
burdensome extra cost, which the University was ultimately required to 
refund.277 Moreover, in attempting to suggest that the Maryland tuition 
policy was not in conflict with the state’s tax exemption,?7* Justice Rehn- 
quist was simply wrong. Not only did the University concede openly that 
the surcharges were calculated in an attemptat ‘‘granting a higher subsidy”’ 
and ‘‘achieving equalization,’’?7° both tax terms, but in their brief, the 
University noted that the nonresident tuition differential was ‘‘roughly 
equivalent to the amount of state income tax [a G-4 alien] is spared by [the 
state] treasury each year.’’28° 

What Justice Rehnquist might have queried was the extent to which 
public universities may appropriately regulate their admissions policies 
concerning residence, particularly policies concerning foreign nationals, 
following Toll. A significant number of states have residency require- 
ments that functionally resemble Maryland’s practice?*: and not all have 
granted G-4 alienage tax exemptions.?*? Given the complexity of admini- 
stration in foreign-student affairs, it is likely that many administrators in 
public and private universities frequently do not understand their legal 
responsibilities to foreign nationals who apply for admission, in-state tui- 
tion, or state financial assistance.?*? Therefore, the majority’s broad 
language (‘‘we cannot conclude that Congress ever contemplated that a 
State, in the operation of a university, might impose discriminating tui- 
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tion charges and fees solely on account of the federal immigration classif- 
ication’’)?** is unhelpful to guide admissions officers in drafting accep- 
table guidelines. For example, how can a state university ‘‘track’’ rele- 
vant federal immigration statutes in admissions and financial aid, so as to 
meet the requirements of DeCanas v. Bica? How may states regulate tui- 
tion charges for other similarly-situated nonimmigrants who are not G-4 
aliens?2®5 Read with Plyler v. Doe,?** Toll raises several important ques- 
tions concerning the ‘‘residency clock’’ for undocumented adults: does 
the proper determination for establishing domicile begin when they enter 
the country,?*? when they apply for a formal status,28* or when they 
receive formal, adjusted status?2*® While Toll may have resolved the nar- 
row issue of domiciled G-4 aliens in states that grant tax exemptions, it is 
clear its significance lies beyond this setting. 


4. Washington v. Chrisman: College Students, Dormitory Searches, 
and The Plain View Doctrine 


On the evening of January 21, 1978, Washington State University 
student Carl Overdahl was stopped by Officer Daugherty of the university 
police department while Overdahl was walking out of his dormitory with 
a half gallon of gin.29° Because the possession of alcohol by anyone under 
the age of twenty-one was illegal,?9* and because the officer suspected 


that Overdahl was underage, he asked Overdahl for his identification. 
Overdahl asked Officer Daugherty to wait while he obtained it from his 
dormitory room. The policeman replied that, under the circumstances,?92 
it would be necessary to accompany Overdahl to his room. 

While waiting in the open doorway of Overdahl’s eleventh floor dor- 
mitory room, the officer noticed the nervous appearance of Overdahl’s 
roommate, Neil Chrisman, and then saw seeds and a pipe on a desk some 





284 102 S. Ct. at 2986. 

285 424 U.S. 351 (1976) and see, Comment, An Alien’s Constitutional Right to Loan, 
Scholarships and Tuition Benefits at State Supported Colleges and Universities, 14 CAL. 
W.L. Rev. 514 (1979) See, e.g., Nyquist v. Mauclet, 432 U.S. 1 (1977) (state financial aid 
program requirement cannot compel resident alien to become citizen). 

286 102 S. Ct. 2382 (1982). 

287 Wong v. Board of Trustees, 53 Cal. App. 3d 711, 125 Cal. Rptr. 841 (1st Dist. 1975) 
(omitted in official reporter by order of California Supreme Court, 15 January 1976) (deny- 
ing equal protection challenge to requirement that aliens hold permanent resident status for 
one year prior to determination of residence). 

266 Allen v. Scherer, 115 Ill. App. 3d 1036, 452 N.E.2d 1031 (1983) (clock begins when 
status changes, not intent). 

289 See, e.g., MICH. Comp. LAWs ANN. § 390.1 (1976) and University of Michigan 
Residence Regs. No. 6 (temporary or student visa holders are expressly excluded from 
residency classification). 

290 State v. Chrisman, 24 Wash. App. 385, 386, 600 P.2d 1316, 1317 (1979). ° 

291 WASH. REV. CODE § 66.44-270 (1974). 

282 600 P.2d at 1317. 
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eight to ten feet from the doorway.?%? ‘‘At that point, Officer Daugherty 
entered the room, walked over and examined the seeds and pipe to verify 
that what he had been observing was marijuana.’’?°* He then informed 
Overdahl and Chrisman of their rights under Miranda v. Arizona.?*5 The 
students agreed to waive them. When asked if there were other drugs in 
the room, Chrisman handed the officer three bags of marijuana. Officer 
Daugherty called another campus police officer and after his arrival both 
men explained to the students that a search was ‘‘necessary and they 
could either consent or the officers would have to get a search 
warrant.’’2°° In order to avoid an accusation that there was coercion in- 
volved, the officers called in a residence hall advisor to witness the con- 
sent to search.297 More marijuana and a quantity of LSD were found. 

Overdahl and Chrisman were charged with possession of marijuana 
and Chrisman was charged on a second count of possession of LSD.298 Ai 
a pretrial suppression hearing the judge denied the defendants’ motion to 
suppress the evidence. At trial, they were convicted as charged.?9° After 
the Court of Appeals of Washington had affirmed the convictions,3°° de- 
fendants petitioned the Supreme Court of Washington for review. Subse- 
quently, the charges against Overdahl were dismissed and his petition 
for review withdrawn. The Washtington Supreme Court accepted review 
of Chrisman’s conviction and ultimately reversed it.3° 

Chrisman contended that the initial examination of the seeds and the 
pipe was a warrantless search and therefore unconstitutional. The Sup- 
reme Court of Washington agreed.3°? The State invoked the ‘‘plain 
view’’3°3 exception to the warrant requirement to justify its seizure of the 





293 Id. 

294 Id. 

295 Miranda v. Arizona, 384 U.S. 436 (1966). In this case the Supreme Court held that 
statements by an accused during custodial interrogation are not admissable unless the use 
of procedural safeguards in accord with the fifth amendment privilege against self-incrim- 
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U.S. 458 at 464 (1938) (Waiver is an ‘‘intentional relinquishment or abandonment of a 
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296 600 P.2d at 1317. 

297 Id. at 1319. 

298 State v. Chrisman, 94 Wash. 2d 711, 714, 619 P.2d 971, 973-74 (1980). 

299 Id. at 974. 

300 600 P.2d at 1319. 

301 619 P.2d at 976. 

302 Id. at 974. 
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from the warrant requirement’’). (Citing Coolidge v. New Hampshire, 403 U.S. 443 (1971) 
and State v. Daugherty, 616 P.2d 649 (1980)). 
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seeds and pipe, an invocation which, noted the Washington Supreme 
Court, placed ‘‘a greater burden’’ on officials ‘‘who enter a home or 
dwelling without a warrant.’’3°4 

Under the first prong of the plain view doctrine, the State must show 
‘‘a prior justification for intrusion.’’ In the court’s view, no such justifica- 
tion existed because pursuant to the arrests of the student for possession 
of an alcoholic beverage and the retrieval of Overdahl’s identification 
from his room, there was ‘‘absolutely no evidence that it was necessary 
for Officer Daugherty to enter the room to seize a weapon which might be 
used in an assault, that the bottle of gin was about to be destroyed, or that 
Overdahl was going to attempt an escape.’’3°* Given the failure to meet 
even the first prong of the plain view exception, the court did not deter- 
mine if the discovery of the evidence was inadvertent—the second prong 
of the doctrine—or if the officer knew immediately that there was incrim- 
inating evidence present, as required by the third prong.3°” The court 
held, therefore, that the contraband had to be excluded?°* because the il- 
legal nature of the initial search affected the legality of the subsequent 
one and the voluntary nature of the defendant’s consent.3°9 

Chrisman, one of the many recent cases expanding police powers in 
search and seizure cases,3!° has important implications in criminal law 
and higher education law. First, the fact pattern represents a social situa- 
tion extraordinarily common on United States college campuses: 


underage students drinking and using marijuana.*11 Second, arresting 
students in university dormitories could have the added effect of exacer- 
bating the tentative truce that frequently exists between many student af- 
fairs administrators, particularly resident advisors (themselves often 
students),312 and campus police. There is frequently a great deal of 





3e4 Id. See generally, Smyth v. Lubbers, 398 F. Supp. 777, 790 (W.D. Mich. 1975) 
(‘‘While the college has an important interest in enforcing drug laws and regulations, and a 
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justify setting aside the usual rights of privacy enjoyed by adults’’). 

619 P.2d at 974. 

Id. at 975. 
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Id. at 976. 

Id. at 975. 

See, e.g., U.S. v. Ross, 456 U.S. 798 (1982) (police can conduct a warrantless 
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(1980) (warrantless entry into car justified by ‘‘automobile exception’ to the warrant re- 
quirement). 
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discretionary*'? non-enforcement of regulations by student affairs of- 
ficials, particularly when the activity is viewed as relatively harmless 
and commonly and socially acceptable, and when the activity is con- 
ducted privately and quietly. 

The majority opinion, however, focused upon traditional search and 
seizure issues, and accorded little weight to the dormitory setting. 
Because Chief Justice Burger found that the campus police officer ‘‘had 
placed Overdah! under lawful arrest, and therefore was authorized to ac- 
company him to his room,’’3"4 the ‘‘plain view’’ exception*'® was trig- 
gered, permitting the evidence to be used against Chrisman. Although 
Officer Daugherty had concededly not entered the room?'¢ until after he 
spotted the seeds and pipe, the Court ruled that the pause was not neces- 
sary, as he was authorized to enter the room in any event and had an 
‘‘undoubted right to remain at Overdahl’s side.’’31? Ruling in this 
fashion, Chief Justice Burger chose not to decide whether there were 
conditions sufficient to trigger the ‘‘exigent circumstances’’ exception.318 
The Washington Supreme Court had found that the policeman had had 
no right to enter the room without a warrant,3'9 for neither the plain view 
doctrine nor the exigent circumstances justified the entry into the dor- 
mitory room. While the Washington Supreme Court had not cited cases 
arising from dormitory searches, it likened the room to a home, in which 
persons will have a heightened expectation of privacy: ‘‘A greater burden 
is placed on officials who enter a home or dwelling without a warrant. 
The ‘physical entry of the home is the chief evil against which the wor- 
ding of the Fourth Amendment is directed.’ ’’32° 

Justice White, in dissent,321 agreed with the majority in the Washing- 
ton Supreme Court, and asserted the same logic as did the majority: the 
seizure is legal only if the policeman had been legally in a position to 
seize the material. Both Chief Justice Burger’s and Justice White’s opin- 
ions cite Harris322 for this proposition. However, the dissent argued that 
Officer Daugherty had no right to be in the room ‘‘unless his sighting of 





313 Supra note 312. 

314 102 S. Ct. 812, 816 (1982) (Burger, C.J., writing for the majority). 

315 Id. at 816 (citing Coolidge v. New Hampshire, 403 U.S. 443 (1971); Harris v. 
United States, 390 U.S. 234 (1968)). 
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articles.’’ Transcript, p. 44 (quoted in 102 S. Ct. at 819). 

317 102 S. Ct. at 817. 

18 Id. at 817 n.6. 
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the seeds permitted him to be there.’’323 Justice White felt that the 
Washington Supreme Court should have decided upon the issue of ex- 
igent circumstances, and would have remanded for that purpose. 

The case, while it will undoubtedly advance police powers, is ex- 
tremely troubling, for the majority has needlessly employed overly broad 
langauge in condoning Officer Daugherty’s actions; moreover, the dif- 
ficulties that have arisen with the plain view doctrine in the 15 years 
since Harris have done so for precisely the same reasons: one scholar has 
characterized Harris as a decision ‘‘spoke[n] carelessly in universal 
terms.’’324 Taken to a reasonable end, Chrisman could signal the end of 
the exigent circumstances previously required to admit plain view 
evidence, especially if future cases should hold that a person arrested 
without identification must produce proof of identity from home. If one’s 
dormitory room or home can be entered by police ‘“‘literally at . . . [the] 
elbow’’25 of the accused, anything within sight of an inquisitive police 
officer is likely to be admissible. 

Neither the majority nor the dissent relied upon cases invalidating 
searches of dormitory rooms: Piazzola v. Watkins32® and Smyth v. Lub- 
bers,327 both of which determined that students had heightened expecta- 
tions of privacy, inasmuch as their rooms constituted ‘‘homes.’’32* In 
Piazzola, police narcotics agents and university officials collaborated in 
warrantless searches of public university students’ rooms, but the Fifth 
Circuit Court of Appeals found that in the absence of exigent circum- 
stances, the marijuana could not be admitted as evidence in a criminal 
case against the students.32° In a companion case, Moore v. Student Af- 
fairs Committee of Troy State University 33° evidence seized in the same 
drug raid was allowed as evidence in a campus disciplinary proceeding; 
the court relied upon a carefully-drawn distinction between ‘‘special dis- 
ciplinary proceedings’’ and ‘‘criminal proceedings in the constitutional 
sense.’’331 The former required ‘‘reasonable cause’’ while the latter em- 
ployed a stricter ‘‘probable cause.’’*32 Moore, however, appears to have 
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been overturned by Smyth v. Lubbers,333 in which a college disciplinary 
body suspended a student on the basis of his possessing drugs obtained 
in a warrantless search.334 The federal district court held that public col- 
leges are held to requirements of probable cause and warrant; the court 
cited the privacy rights adult students enjoyed, their use of a dormitory 
as home and the severity at the disciplinary action.3*5 Other cases have 
also upheld the view that public college dormitory rooms are to be 
treated as homes, and that students residing in these rooms re entitled to 
their privacy.*3¢ By not refuting or distinguishing cases that had arisen 
out of the unique characteristics of dormitory rooms, the Court has con- 
tinued to move away from confronting squarely the privacy interests 
citizens may properly expect. It is unlikely that Mr. Chrisman, albeit a 
‘‘co-tenant’’ and roommate of Mr. Overdahl,337 should have a lessened 
expectation for his privacy based upon his roommate’s arrest for illegal 
possession of liquor eleven floors beneath their dormitory room. 

Not only do previous dormitory cases argue a different result, but an 
important opportunity to decide the case upon state constitutional guar- 
antees was lost. None of the three Washington courts determined the ex- 
tent to which the Washington State Constitution applied to the Chrisman 
case: ‘‘No person shall be disturbed in his private affairs, or his home in- 
vaded, without authority of law.’’33* However, Chief Justice Burger, 
prompted by Chrisman’s pleadings on this point, quickly dismissed the 
issue in a footnote,33° noting that the State Supreme Court had not 
‘‘rest[ed] its decision on an independent state ground.’’34° 

The dismissal too quickly disposed of a potentially important issue: 
the extent to which a state may afford privacy rights superior to those af- 
forded citizens by the U.S. Constitution.*41 Coupled with the Court’s 
steadfast refusal to review case law on dormitory searches and seizures, 
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Chrisman was not satisfactorily squared with State v. Mora,34? a Loui- 
siana case in which a student search was invalidated due to heightened 
state safeguards.**3 While the history of such provisions is uneven, in 
at least two cases with enhanced state privacy provisions,345 courts have 
held police to higher standards in student privacy issues. 

Where does Chrisman leave university officials in drafting reason- 
able rules for student residents? Housing administrators surely could not 
have anticipated the convoluted chain of events ieading to Chrisman’s ar- 
rest on a drug offense, resulting from Overdahl’s arrest elsewhere for li- 
quor possession. Nonetheless, several rules seem clear following 
Chrisman.*4¢ First, police and campus police should, wherever possible, 
allow campus housing officials or student affairs administrators to han- 
dle situations such as that occurring in Chrisman. Possession of liquor by 
underage students is commonplace to the extent that professionals who 
deal with students daily are best positioned to issue sanctions, to provide 
counsel concerning drinking excess, and to engage reasonable 
disciplinary prohibitions. For campus police to arrest students and in- 
voke the state criminal procedure is unnecessarily harsh, without 
evidence of unusual circumstances, such as flagrant behavior or drinking 
while driving. Campus officials should carefully consider which ac- 
tivities will be policed and adjudicated internally, and which will be 
consigned to police authority. Second, even with the holding in 
Chrisman that police may accompany arrested students to their rooms, 
care should be taken to respect student’s expectations of privacy in their 
rooms—found by the courts to be akin to homes. In nearly all instances, 
this will require probable cause and a warrant to search the room. 
Chrisman, though generously worded, does not mean that police may 
disregard Fourth Amendment protections historically afforded students. 
Special care should be taken to protect the rights of roommates, who do 
not have diminished expectations of privacy merely because colleges 
assign co-tenants as a matter of course; the required assignment of room- 
mates in most college dormitories is sufficiently different from traditional 
co-tenant instances where persons voluntarily live together and may cede 
a certain expectation of privacy ,*4” that officials would do well to require 
knocks or clear notice before entering any room where that entry was 
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predicated upon another roommate’s behavior. Although Chief Justice 
Burger ridiculed this idea in his opinion,*** a different fact pattern con- 
centrating upon a roommate’s protest against a search4* might yield a 
different result. Third, searches should not be predicated upon contrac- 
tual provisions of housing agreements in which students yield certain of 
their rights to privacy;35° these contracts may be construed, properly, as 
adhesion contracts, and evidence seized under such circumstances may 
be excluded.351 Finally, Chrisman stands as a reminder of the extent to 
which university policies and criminal jurisdiction often overlap. 


5. Widmar v. Vincent: Worship-as-Speech and Public Facilities 


The University of Missouri at Kansas City (UMKC), a state-supported 
college, recognizes over 100 student organizations.*5? From 1973 until 
1977, an officially recognized organization, the religious group Corner- 
stone, had received permission to use University facilities for its 
meetings.°53 In 1977, the University administration told Cornerstone that 
it could not meet in University facilities because to do so would violate a 
1972 university regulation prohibiting the use of its buildings or grounds 
‘‘for purposes of religious worship,’’*54 and, as an attorney for the group 
had attested, worship was ‘‘an important part of the general 
atmosphere’’55 of their meetings. 

Eleven students at UMKC, all members of Cornerstone, filed suit in 
United States District Court for the Western District of Missouri alleging 
that enforcement of the regulation was a violation of their rights to free 
exercise of religion, free speech and equal protection of the law as guar- 
anteed by the First and Fourteenth Amendments, and that the regulations 
were vague and overbroad.*5* The District Court in Chess v. Widmar?57 
first addressed the issue of whether ‘‘the university’s ban on religious ac- 
tivities in university-owned buildings is required by the establishment 
clause of the first amendment.’’?5* In the court’s opinion the ban was re- 
quired because a university policy permitting religious services in state- 
owned buildings had, as its primary effect, the advancement of 
religion.359 





348 ‘*We reject [the contention] as frivolous’? 455 U.S. at 10 n.7. 
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Chess v. Widmar, 480 F. Supp. 907, 910 (W.D. Mo. 1979). 
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The court did not find that the practice of using the University’s fac- 
ilities for religious services was a matter of ‘‘deep religious conviction’”’ 
to the members of Cornerstone and therefore subject to the protection of 
the free exercise clause.**° The court asserted that even if an infringemnet 
of the students’ free exercise rights had been established, the State’s com- 
pelling interest in maintaining a strict separation would outweigh that 
claim.3*! In response to the plaintiff's argument that the University rules 
operated as a form of prior restraint on religious speech, the court dis- 
tinguished speech with a religious content from other forms of speech 
and held that it ‘‘cannot be treated the same as any other form of 
speech.’’362 Though the district court rejected Cornerstone’s argument 
that making the student union available to groups for any purpose except 
religious functions denied them the equal protection of the law, it did 
conclude that if the regulations prohibited groups from using the 
‘*srounds, sidewalks, or streets of the university, plaintiffs’ equal protec- 
tion argument would have some force.’’3¢3 Finally, the court dismissed 
the contention that the regulations were vague and overbroad as being 
*‘without merit.’’3®4 

The United States Court of Appeals for the Eight Circuit in Chess v. 
Widmar?*> reversed the decision of the district court. First, the Appeals 
Court observed that the District Court had not discussed the fact that Cor- 
nerstone had been denied use of the university lawn to conduct Bible 
studies, because the complaint challenged only the prohibition against 
the use of buildings. This was considered clear error because the first and 
amended complaint used the term ‘‘university facilities’? which was 
broad enough to include the grounds of the University.3** The court con- 
cluded that religious speech is, like other speech, guaranteed First 
Amendment protection.**” Concomitantly, freedom of association is no 
less protected when it advances religious belief that when it advances 
other beliefs.26* Having created a public forum, absent a compelling state 
interest, ‘‘the University does not have the right to deny a recognized 
student group access to its facilities solely on the basis of the content of 
the group’s speech.’’36° In rejecting the lower court’s holding that the 
university regulation was constitutionally required by the Establishment 
Clause, the Appeals Court contended that rather than advancing religion, 





360 Id. at 917 (quoting Wisconsin v. Yoder, 406 U.S. 205, 216 (1972) in which ‘‘deep 
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a neutral policy would ‘‘simply permit students to put their religious 
ideas and practices in competition with the ideas and practices of other 
groups, religious or secular.’’37° The regulation was invalid, therefore, 
because of the burden it imposed on appellants’ First and Fourteenth 
Amendment rights.371 

The Supreme Court, like the Court of Appeals, employed First 
Amendment free speech analysis rather than the District Court’s Estab- 
lishment Clause approach: ‘‘This case presents the question whether a 
state university, which makes its facilities generally available for the act- 
ivities of registered student groups, may close its facilities to a registered 
student group desiring to use the facilities for religious discussion.’’37? 
For the first time, the Supreme Court characterized religious worship as 
speech to be protected under the First Amendment, although it did so by 
refusing to distinguish between the two forms.73 By placing the facts in 
the tradition of Healy74 and other University-affiliated group recognition 
cases, Justice Powell’5 was able to find that the University’s ban on re- 
ligious worship constituted an impermissible content-based prohibition 
against religious speech. 

Justice Powell concluded that the University had hoisted itself by its 
own petard: because the University had allowed recognized student 
groups to use facilities, and because the Cornerstone meetings were pro- 
tected activities, the University could not deny access to the group with- 
out impermissibly abridging their right to worship-as-speech.37* The ma- 
jority found that university forums were particularly vigorous market- 
places,3?7 and that UMKC had provided its forums for opportunities of 
association and speech; once it had designated such forums, the Univer- 
sity could not employ content-based exclusions without showing ‘‘that 
its regulation is necessary to serve a compelling state interest and that it 
is narrowly drawn to achieve that end.’’378 

To show their regulation was necessary and narrowly drawn, UMKC 
officials contended that the establishment clause compelled their policy, 
as required by the Tilton case. In Tilton,37? the Supreme Court had 
upheld federal subsidies to church-related institutions for construction of 
facilities, provided the buildings were not used ‘‘as a place for religious 





Id. at 1317. 
Id. at 1320. 
2 102 S. Ct. at 271-72. 
3 Id. at 275 n.9. 
Healey v. James, 408 U.S. 169 (1972) (student S.D.S. group enjoys first amendment 
right to be recognized as official campus association). 
375 Powell, J. wrote for the majority; Stevens, J., concurred in judgement, but not opin- 
ion. 
102 S. Ct. at 273-74. 
Id. at 273 n.5. 
Id. at 274 (citing Carey v. Brown, 447 U.S. 455 (1980) and Healy supra at note 374). 
379 Tilton v. Richardson, 403 U.S. 672 (1971). 
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worship’’.3*° Although the District Court in Widmar had relied upon the 
holding in Tilton for its ostensible proposition that government funds 
may not be employed for religious facilities or religious worship in facili- 
ties,3*1 the Supreme Court did ‘‘not believe that Tilton [could] be read so 
broadly.’’382 

To distinguish its earlier holding in Tilton—one that appeared to 
have resolved the matter of worship in public facilities—the Court analo- 
gized from other ‘‘public forum’’ cases, noting that ‘‘decisions before 
and after Tilton [had] acknowledged the right of religious speakers to use 
public forums on equal terms with others.’’3*3 The leading cases cited, 
Saia v. New York3*4 and Heffron v. International Society for Krishna 
Consciousness, Inc. ,3*5 persuaded the Court that public forums could not 
preclude religious speech. In Saia, a Jehovah’s Witness minister was pro- 
hibited from using a public address system to proselytize in a public 
park;3*¢ the Court found the park regulation to constitute prior restraint 
and to accord impermissible power to the police for determining who 
would be allowed to speak in the park.**’ In Heffron, Krishnas had chal- 
lenged a public fairgrounds policy that regulated the time, place, and 
manner of solicitations.*** Indeed, the Krishnas lost their major conten- 
tion, i.e., that they be allowed to roam the fairgrounds to deliver their 
presentations,**° but were found to have the same right as other groups to 
distribute their ‘‘oral and written . . . religious views and doctrines 

University officials argued that using the forums for religious wor- 
ship-as-speech would be incompatible with the secular purposes of the 
forums, and would not pass the traditional test of the Establishment 
Clause, as enunciated in Lemon?*' and other cases:39? That the policy 





80 Under Title 1, Higher Education Facilities Act of 1963, 77 Stat. 364, as amended, 20 
U.S.C. 711-721 (1964 ed. and Supp. V), the construction grants could be used for buildings 
and facilities designed exclusively for secular purposes. The Act excluded ‘‘any facility 
used or to be used for sectarian instruction or as a place for religious worship, or. . . any fac- 
ility which . . . is used or to be used primarily in connection with any part of the program of 
a school or department of divinity. . . .”’ 751 (a)(2)(1964 ed., Supp. V). 

403 U.S. at 683. 

102 S. Ct. at 275-76 n.12. 

Id. at 276 n.12. 

Saia v. New York, 334 U.S. 558 (1948). 

Heffron v. International Soc’y for Krishna Consciousness, Inc., 102 S. Ct. 255 
(1981). 

386 334 U.S. at 559-60. 

387 Id. at 560. The Court also cited another Jehovah case, Nietmotko v. Maryland, 340 
U.S. 268 (1951) in which a city council had arbitrarily prevented the witnesses from using a 
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389 Id. at 646-47. 
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‘‘must have a secular legislative purpose; second, its principal or pri- 
mary effect must be one that neither advances nor inhibits religion . . . 
[and, third, the policy] must not foster ‘an excessive government entan- 
glement with religion.’ ’’393 Justice Powell agreed with both the District 
Court and Court of Appeals that the policy favoring use of facilities for re- 
ligious worship would have a secular purpose and would avoid entangle- 
ment.394 However, the District Court and Appeals Court had disagreed on 
the other requirement, primary effect. The District Court found that the 
UMKC policy violated the Tilton rule,3*5 while the Appeals Court had 
held that the policy did not treat Cornerstone any differently than it did 
the other recognized student groups.3°* Justice Powell agreed with this 
view as well: ‘‘In this context we are unpersuaded that the primary effect 
of the public forum, open to all forms of discourse, would be to advance 
religion.’’397 On this point, he was persuaded that the benefits to Corner- 
stone were ‘‘incidental’’ and thus within the zone of aid-to-sectarian- 
school cases.398 

Finally, the Court disposed of the University’s contention that the 
Missouri State Constitution?®® compelled even stricter religious/secular 
separation than was required by the U.S. Constitution. Although several 
Missouri cases have held that the state’s constitutional standards were 
higher than those of the federal constitution,*°° Justice Powell found that 
the putative state interest was ‘‘limited’’4° by the Free Exercise and Free 
Speech clauses: ‘‘In this constitutional context, we are unable to recog- 
nize the State’s interest as sufficiently ‘compelling’ to justify context- 
based discrimination against respondents’ religious speech.’’4° 

Justice White, the sole dissenter, argued that the majority had mis- 
read Saia and Heffron,*®? and that religious worship is not constitution- 
ally synonomous with free speech:*% ‘‘The issue is not whether the state 
must, or must not, open its facilities to religious worship; rather it is 
whether the state may choose not to do so.’’4°5 By citing cases allowing 





services in private schools). See generally, Olivas, Information Access Inequities: A Fatal 
Flaw in Educational Voucher Plans, 10 J. LAw & Epuc. 441 (1981). 
393 Lemon, 403 U.S. at 602, 612-13 (quoting Walz v. Tax Comm’n, 397 U.S. 666, 674 
(1970)). 
3% 4102'S: Ct. at 275. 
480 F. Supp. at 915-16. 
635 F.2d at 1317. 
102 S. Ct. at 276. 
Id. 
9 Mo. Const. art. 1, 6, 7; art. 9, 8. 
Americans United v. Rogers, 538 S.W.2d 711, 720 (Mo.) (en banc), cert. denied, 
429 U.S. 1029 (1976); Harfst v. Hogen, 163 S.W.2d 609, 613-14 (1942) (en banc); Paster v. 
Tussey, 512 S.W.2d 97 (Mo. 1974). 
481 102 S: Ct. at 277. 
402 Id. 
403 102 S. Ct. at 282 n.1 (White, J., dissenting). 
404 jd. 
405 Id. at 284, citing Board of Education v. Allen, 392 U.S. 236 (1968); Zorach v. Clau- 
son, 343 U.S. 306 (1952). 





38 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 11, No. 1 


but not requiring public aid to sectarian K-12 schools, Justice White ad- 
vocated an analysis of the purported burden on free exercise.*°* Finding 
that the closest off-campus facilities for worship were one and one-half 
blocks from campus, he judged the burden to be minimal and the ‘‘inter- 
est of the state sufficiently strong to justify the imposition of the minimal 
burden. . . .’"407 

The surprising result in this case renders uncertain the reach of the 
Religion Clauses, and leaves university administrators with a blurred line 
between what constitutes religious worship and free speech. While the 
majority held that the ‘‘basis for our decision is narrow’’4°* and the dis- 
sent ventured that the Religion Clauses have been ‘‘emptied of any inde- 
pendent meaning’’*°? neither claim is likely to prove entirely true. The 
case, though, is certain to be troubling for university officials in several 
respects that suggest themselves as having significance for higher educa- 
tion settings, quite apart from commentators’ concerns about the blurring 
of ‘‘religious-worship-as-free-speech’’*'° or the case’s possible implica- 
tions for public aid or tax credits for sectarian schools.*11 

First, the choice of precedents by the majority was curious, as Saia 
and Heffron arose in readily distinguishable contexts, and hold limited 





102 S. Ct. at 284 (White, J., dissenting). 

407 Id. 

408 Id. at 278. 

409 Id. at 282 (White, J., dissenting). 

410 For a discussion of possible implication for religious activities in all public 
schools, see Olson, Constitutional Law—First Amendment—State University Regulation 
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Law—First Amendment—Religious Activities in State Universities, 49 TENN. L. REv. 623, 
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parture from the Traditional Approach to Cases Involving Religion and Education, 35 
OKLA. L. REv. 604, 614-15 (‘‘The treatment of Widmar could theoretically break new ground 
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to religious activities in the public schools.’’). 

But see, Pickering, Constitutional Law—Religion and Public Schools, 14 CREIGHTON L. 
REV. 1073. 1083 (1981) (‘‘Indeed, it would appear that free exercise, free speech, assembly and 
association all give way to establishment clause concerns in the coercive environment of the 
primary and secondary schools, yet are protected in the college environment.’’) and, 
Buchanan, Accommodation of Religion in the Public Schools: A Plea for Careful Balancing of 
Competing Constitutional Values, 28 UCLA L. REv. 1000, 1046-47 (1981) (‘‘This Article has 
argued strongly against a per se rule that would preclude absolutely any accommodation of 
religious activities on public school campuses during normal school hours. Such a rule would 
advance establishment clause values at too great a price by encroaching unduly on free exer- 
cise of religious values and related values of free speech and equal protection.’’). 

411 Tilton, 403 U.S. 672 (1971); Roemer v. Maryland Public Works Bd., 426 U.S. 736 
(1976) (Blackmun, J., joined by Burger, C.J., and Powell, J.). 
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value for the question of recognition for student groups or access for wor- 
ship in public buildings. While the animus in Saia and Heffron avowedly 
grew from religious intolerance toward Jehovah’s Witnesses and Krish- 
nas respectively, the issue was their right to distribute information and to 
proselytize in public forums. No worship was at issue, and the groups 
claimed no more rights to disseminate their beliefs than would any ideo- 
logue seeking a public pulpit. The majority unconvincingly cast the issue 
as one of differentiated forums: by concluding both that a public campus 
“possesses many of the characteristics of a pub:ic forum’’*?? and that a 
‘“‘university differs in significant respects from public forums such as 
streets or parks or even municipal theaters.’’413 Neither explanation, that 
campuses are or are not public forums, brings the issue in Widmar closer 
to a free speech analysis. By choosing cases that did not involve the puta- 
tive right to worship in public facilities, the majority ducked Tilton’s 
clearer holding. Indeed the opinion diluted Tilton’s meaning to govern 
mere access: Justice Powell noted that the district court had ‘‘fer- 
roneously] derived the proposition that State funds may not be used to 
provide or maintain buildings used by religious organizations.’’*14 How- 
ever, in Roemer v. Maryland Public Works Board,*15 a 1976 case favor- 
ably citing and expanding Tilton,*1* the Supreme Court, in an opinion in 
which Justice Powell joined,*1” had cited precisely this proposition in 
upholding a Maryland state subsidy to sectarian colleges ‘‘[The aid pro- 
gram’s] primary effect was not the advancement of religion, for sectarian 
use of the facilites was prohibited. Enforcement of this prohibition 
[against sectarian use of funds] was made possible by the fact that... . 
there was no evidence that religious activities took place in the funded 
facilities.’’*1® The Court then disregarded its own previous reliance 
uponTilton in similar establishment clause cases involving religious 
worship in public buildings. 

Second, the majority opinion seems oblivious to the implications 
and reach of its decision, and to the fact it disregarded the reach of its 
previous holding in Tilton. No other conclusion is possible if the Court 
believes, as it appears to in its distinctions, that the novel holding in 
Widmar is not a conflict between free exercise and free speech interests. 
In a footnote, the Court appears to await a genuine conflict: ‘‘Neither do 
we reach the questions that would arise if State accommodations of free 
exercise and free speech rights should, in a particular case, conflict with 
the prohibitions of the Establishment Clause.’’4?9 It is difficult to imagine 
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a better fact pattern than Widmar presents for testing this conflict, 
however much the Court has chosen to cast its lot with religious- 
worship-as-speech. 

Additionally, the Court paid little attention to the matter of 
Missouri’s constitutionally heightened standard for review of church- 
state separation, for the argument had particularly persuasive power in- 
asmuch as the Court had framed Widmar as a case of public forum. The 
United States Supreme Court denied an appeal from a 1980 New Jersey 
Supreme Court decision, in which an individual was found to have 
higher guarantees of speech and assembly under the New Jersey constitu- 
tion than were due him on first amendment grounds. The case, Princeton 
University v. Schmid,*?° while its result was to enable Schmid to 
distribute Labor Party materials on a private campus, holds considerable 
vitality for Widmar, Schmid’s mirror image: use of state facilities for 
religious worship.*2! Following the holding of Pruneyard,*2? in which 
the United States Supreme Court found that a state constitution can fur- 
nish an independent and additional basis for an individual’s first amend- 
ment right, the New Jersey court held that Schmid had no first amend- 
ment right to distribute materials on Princeton’s grounds. However, 
under the state constitution, Princeton could not ban Schmid from cam- 
pus: ‘““The State Constitution in this fashion serves to thwart inhibitory 
actions which unreasonably frustrate, infringe, or obstruct expressional 
and associational rights of individuals exercised under [the State Con- 
stitution].’’423 Because Justice Powell dismissed out of hand UMKC’s 
contention with the terse ccaclusion that he was ‘‘unable to recognize 
the State’s interest as sufficiently ‘compelling,’ ’’424 the issue of the ex- 
tent to which states may guarantee more explicit separation was not met 
squarely, even though Missouri’s constitutional provisions are strikingly 
similar to those additional safeguards accorded Schmid in the New Jersey 
Constitution. 

Perhaps a better case than Widmar will clarify the responsibilities of 
public college administrators regarding prayer-as-speech in university 
facilities, although, with Cornerstone’s admitted worship activities, it is 
difficult to imagine a better test case to pit the establishment clause 
against free speech. More importantly, Tilton’s vitality seems to have 
been severely limited, notwithstanding its apparent logic in a Widmar 
setting. Perhaps the most significant test of Tilton would be a challenge 
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to worship activities conducted in a building constructed with federal 
facilities funds; many hundreds of public and private institutions have 
received millions of construction dollars*?5 under various federal pro- 
grams that preclude the use of the facilities for religious purposes.*2® 
While there is much in favor of tolerating or, indeed, encouraging reli- 
gious groups to meet for protected purposes of fellowship, solidarity, and 
association, Widmar may be a Pandora’s box for administrators who, in 
reliance upon Tilton and Congress’ unambiguous treatment of publicly- 
funded places of worship, have sought to keep the wall between church 
and state ‘‘high and impregnable.’’427 


6. North Haven Board of Education v. Bell: Title IX, Cross- 
subsidization, and Employee Sex Discrimination 


Title IX prohibits sex discrimination in any educational program or 
activity receiving federal aid.42* It has two core provisions. The first is 
program specific: ‘‘No person . . . shall, on the basis of sex, be excluded 
from participation in, be denied the benefits of, or be subjected to dis- 
crimination under any education program or activity receiving federal fi- 
nancial assistance . . . .’’429 The second core provision empowers depart- 
ments or agencies to adopt rules or regulations to carry out the section 
901(a) mandate. Noncompliance can result in loss of federal funds.*3° 
Pursuant to its section 902 authority, the Department of Health, Educa- 
tion and Welfare*?! issued regulation ‘‘Subpart E’’ governing employ- 
ment pracitces.*32 

In North Haven Board of Education v. Hufstedler,433 two district 





425 BUREAU OF HIGHER AND CONTINUING EDUCATION, FACT Book: FISCAL YEAR 1979, 42-63 
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427 Everson v. Board of Educ., 330 U.S. 1, 18 (1947). 

428 20 U.S.C. 1681 (1982). 
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court cases in which the plaintiff contested the Department of Health, 
Education and Welfare’s (HEW) authority to issue Subpart E, were con- 
solidated on appeal.*** The first case involved a tenured teacher who 
filed a complaint with HEW alleging that the North Haven School 
Board*?> was in violation of Title IX because of its refusal to rehire her 
after a year’s maternity leave.*2®° Subsequently, North Haven rejected 
HEW’s request for information pursuant to its investigation.*37 After 
North Haven was notified of possible administrative enforcement pro- 
ceedings, it filed suit in United States District Court for the District of 
Connecticut,** insisting that the agency lacked the requisite authority to 
regulate employment practices under Title IX and seeking declaratory 
and injunctive relief.*3° The district court granted North Haven’s motion 
for summary judgment on April 26, 1979, and less than a month later, 
granted summary judgment in favor of the Trumbull Board of Educa- 
tion**® in the second case involving ‘‘the same essential legal 
question.’’44! 

In Trumbull, a guidance counselor filed a complaint with HEW 
alleging that she had been discriminated against on the basis of her sex as 
evidenced by her inferior job assignments and working conditions, and 
the non-renewal of her contract.*42 After its investigation, HEW deter- 
mined that there had been a Title IX violation and ordered Trumbull to 
take corrective action. Instead of taking corrective action, Trumbull filed 
suit in district court.**? In both cases the ‘‘district court declared Subpart 
E invalid and enjoined the federal defendants from interfering with fed- 
eral financial assistance to plaintiffs ... .’’444 

The Second Circuit Court of Appeals reversed the district court’s 
decision and remanded the cases for further proceedings.*45 The court 
held that HEW did have the authority to issue employment discrimina- 
tion regulations pursuant to Title [IX.*4° Though the court found ambig- 
uous support for HEW’s position in the language of the challenged sta- 
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tute,44? its exhaustive analysis of the legislative history supported the 
agency position,**® and led to its conclusion that ‘‘Congress intended 
HEW to have available the potent remedy of fund withdrawal to ensure 
compliance with the prohibition against sex discrimination in employ- 
ment... .’’44 

The Supreme Court agreed. Writing for the majority, Justice Black- 
mun began his analysis of the scope of Title IX with an examination of 
the ‘‘no person’’ language of the statute, which on its face appeared to in- 
clude ‘‘employees as well as students.’’45° The Court found that in addi- 
tion to employees who directly participated in or benefited from federally 
funded education programs, 901(a)’s directive would include a female 
employee who worked in a federally financed education program if ‘‘she 
is paid a lower salary for like work, g’. en less opportunity for promotion, 
or forced to work under more adverse conditions than are her male col- 
leagues.’’451 According the statute a sweep ‘‘as broad as its language,’’452 
the Court concluded that based upon the absence of language excluding 
employees, either directly or by implication, employees would be af- 
forded the protection of Title IX.453 Justice Blackmun turned to the legis- 
lative history of the statute to ascertain if Congress ‘‘meant somehow to 
limit the expansive language of section 901.’’454 

During the preenactment debates on the Education Amendments of 
1972, Senator Bayh had introduced a provision which he said, at its 
‘‘heart,’’ banned ‘‘sex discrimination in educational programs receiving 
Federal funds’’ and which ultimately became section 901(a) of Title 
IX.455 Though conceding that the remarks of one legislator were not con- 
trolling, the Court, in noting Senator Bayh’s sponsorship of the amend- 
ment, used his statement as an authoritative indication of congressional 
intent.*5* Legislative history in the House, though ‘‘sparse,’’ revealed 
that a conference committee rejected a House amendment that would 
have excluded employment from Title IX and was, therefore, suggestive 
of congressional intent ‘‘that 901 prohibit gender discrimination in 
employment.’’457 

The Court viewed as ‘‘misplaced’’ the petitioner’s reliance on the 
fact that Title IX was patterned after Title VI’s specific exclusion of em- 
ployment from the statute’s coverage in sections 601 and 604, because if 
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‘Congress had intended that Title IX have the same reach as Title VI... 
it would have enacted counterparts to both section 601 and section 
604.’’45® Additional indices of congressional intent to ban employment 
discrimination in federally funded educational programs were found in 
certain post-enactment publications.*5® These included a passage in the 
Congressional Record that specified that Title IX did not exempt employ- 
ment from its coverage, and the publication of proposed regulations by 
HEW pursuant to section 902 that contained, in Subpart E, provisions 
proscribing discriminatory practices.*®° Of the nearly 10,000 responses to 
the agency’s proposals ‘‘not one suggested that section 901 was not 
meant to prohibit discriminatory employment practices.’’4*: Congres- 
sional examination of the final Title IX regulations did not result in their 
disapproval, nor did Congress pass bills that would have limited section 
901’s coverage of employment discrimination.**? The Court concluded 
that while these developments could not be accorded the same weight as 
the contemporary legislative history, they did ‘‘lend credence’’ to the 
lower court’s decision.*® 

Justice Blackmun concluded that Title IX authorized an agency to 
promulgate regulations and to terminate funds because to allow one 
without the other would ‘‘make little sense,’’4*+ but specified that both 
provisions were subject to program-specific limitations.**5 While declin- 
ing to define ‘‘program”’ in this context,*®* the Court felt that its program- 
specific view was corroborated by Title IX’s legislative history and was 
not inconsistent with HEW’s regulations promulgated to effectuate Title 
IX.467 The Court affirmed the judgment of the Court of Appeals and re- 
manded the case for further proceedings because ‘‘whether termination 
of petitioners’ federal funding is permissible under Title IX is a question 
that must be answered by the District Court .. . .’’468 

In the dissent, Justice Powell, joined by Chief Justice Burger and Jus- 
tice Rehnquist, read the legislative history of Title IX to stand for the op- 
posite proposition, that the statute’s anti-discrimination provisions did 
not apply to employees, except those whose salaries were paid by federal 
funds.*®? In the main, the dissent was simply not persuaded, as had been 
the majority, that Congress meant the statute to extend to employment. 
The dissent found several instances of strained reasoning in the majority 
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opinion. The first instance resulted from the dissent’s statutory construc- 
tion, finding the majority’s view to have ‘‘torture[d] the language chosen 
by Congress . . . .’’479 Justice Powell found a more ‘‘natural reading’’ of 
the language ‘‘would limit the statute’s scope to discrimination against 
those who are enrolled in, or who are denied the benefits of, programs or 
activites receiving funding.’’47! Because Congress made no statutory 
reference to employment, as it had done in other anti-discrimination 
legislation,*”? and because the lower courts had held that Title IX did not 
reach general employment, Justice Powell concluded ‘‘that the statutory 
language cannot fairly be read to proscribe employee discrimination.’’473 

Justice Powell employed the maxim that only ‘“‘when legislative his- 
tory gives clear and unequivocal guidance as to congressional intent 
should a court presume to add what Congress failed to include.’’474 Un- 
derstandably, he found the legislative history confusing: ‘‘however else 
one might describe the legislative history . . . it is neither clear nor une- 
quivocal.’’475 Nonetheless, while decrying the majority’s ‘‘torture[d]’’476 
reading of the concededly ambiguous legislative history, the dissent un- 
dertook to explain the history by reconstructing ‘‘other factors highly 
relevant to Congressional intent . . . .’’47” The first factor plumbed the 
psyche and qualifications of the legislative drafters, reasoning that if 
Congress had intended to cover employment, ‘‘no competent legislative 
draftsman would have written 901 as above set forth.’’47® The second fac- 
tor predicted failure for the remedy: the ‘‘cutoff of funds, at the expense 
of innocent beneficiaries of the funded program, will not remedy the in- 
justice to the employee.’’479 Additionally, other, better remedies were 
available under Title VII+*° and the Equal Pay Act.**1 Also, by relegating 
Title IX enforcement to HEW, Congress was acting inefficiently, resulting 
in ‘‘needless duplication of governmental bureaucracy.’’**? Finally, the 
dissent divined that DHEW did not even want the task of enforcement in 
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the first place: ‘‘HEW would prefer to have no involvement in employ- 
ment discrimination . . . .’’483 

The ‘‘factors’’ found persuasive by the dissent just as surely turned 
on individual justice’s maxims of construction, and reflected no more 
principled reasoning than had Justice Blackmun’s majority opinion. In- 
deed, in proposing an alternative framework for reading Title IX’s legis- 
lative history, the dissent speculated on legislative and administrative 
competence, agency motivations, and economic benefits, all generally 
considered to be appropriate concerns of legislators rather than courts.**4 
On balance, the majority opinion, for all its leaps of faith, appears to have 
captured more closely the overriding aim of the legislation: to eliminate 
discrimination on the basis of sex. In point of fact, the most compelling 
argument set forth to clarify the reach of the statute is not advanced by 
either reading of North Haven. A more satisfying approach to eradicating 
sex discrimination in academe would be one that recognized the sys- 
temic character of sex discrimination,**® and that incorporated the con- 
cept of academic cross-subsidizations*** into its enforcement proceed- 
ings. Such an approach would be a principled compromise between the 
majority’s rejection of complete institutional coverage*®” and the narrow 
view that would erect a dual-track practice premised upon mere book- 
keeping conventions. *** 

In this approach, courts should acknowledge, as have legislators, 
that sex discrimination is a pervasive societal problem, and not merely an 
occasional, idle threat to the social order. Litigating sex discrimination is 
fundamentally different from attempting to eradicate racial discrimina- 
tion, the animus toward which prompted the enactment of various civil 
rights statutes.4®® While there is a thoroughly developed body of employ- 
ment law elucidating legislation prohibiting racial discrimination, the 
caselaw in sex discrimination is not as thoroughly developed.+9° More- 
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over, the lack of federal initiative and expertise to resolve sex discrimina- 
tion complaints has badly clogged the system, so that workable admini- 
strative practices have not yet emerged. 

Equally important, the courts have not shown a sophisticated grasp 
of the economic or financial accounting procedures practiced by institu- 
tions, particularly the ‘‘mixed-economy’”’ funding of higher education. +92 
In reality, institutions practice extensive cross-subsidization, in which 
large classes with their economies of scale subsidize more specialized, 
smaller courses; revenue-producing sports subsidize less-popular sports 
or intramural activites; faculty are encouraged to earn or supplement por- 
tions of their salaries by securing research grants, for which overhead or 
indirect costs are negotiated.*9? These practices, as well as other book- 
keeping contrivances such as campus research institutes,*%* faculty con- 
sulting activities,4°> and dual administrative-faculty appointments+% 
reveal a more complex and dynamic personnel economy than that envi- 
sioned in ‘‘direct financial assistance’’ theories.*9” 

Recognizing that discriminatory practices are rarely isolated inci- 
dents and that bookkeeping conventions make it difficult to isolate 
spending lines, courts have begun to evolve a ‘‘taint’’ theory*®* in Title 
VI422 cases, in effect holding that discrimination in one program may be 
sufficiently interrelated so as to ‘‘taint’’ impermissibly the non-federally 
funded program.5°® A closely-allied theory advances a benefit-related 
‘‘infection’’ analysis, holding that the student beneficiaries are discrim- 
inated against whenever faculty or instructional personnel are discrim- 
inatorily treated. This interrelationship was found to exist in Islesboro v. 
Califano,5°1 where the court held that to ‘‘eliminat[e] discrimination 
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against students is impossible . . . [unless one eliminates] discrimination 
against faculty’’5°2 and in Caulfield v. Board ,5°? where Title VI and Title 
IX were held to apply to systemic sexual discrimination in the New York 
City schools.5% 

Under this interrelatedness approach, a plaintiff would be required 
to prove a prima facie case of sex discrimination, shifting the burden to 
the college to prove that the activity was not federally-funded or discri- 
minatory. Under this approach, no extensive, burdensome fact finding 
would be required to track the path of federal dollars, a particularly wel- 
come relief for litigation bringing private actions under Title IX.5°5 This 
would also obviate the need to cut off all federal program funds because 
of a single finding of discrimination. To be sure, a strictly enforced Title 
IX would be a more effective individual remedy than would Title VII, for 
the greater ‘‘stick’’ of fund withdrawal will encourage litigant institu- 
tions to settle with aggrieved individuals rather than face systemic find- 
ings of gender discrimination: ‘‘It is far more desirable for school systems 
to risk paying off the few employees willing to go to court than it is to 
deal with litigation arising from agency initiated compliance 
reviews.’’5°* However, women with legitimate grievances will at least 
have several options for redress, and the cumulative effect will be to 
make institutions more aware of their responsibilities in the area of em- 
ployment discrimination. 

As a final note, the dissent may have inadvertently made the most 
important point in the debate over the efficacy of legislating non-discrim- 
ination. In noting that HEW had expressed no interest in enforcing Title 
IX,5°7 the dissent interpreted this to stand for the proposition that Con- 
gress chose badly in consigning Title IX enforcement to HEW, rather than 
to the more appropriate Department of Labor or Equal Employment Op- 
portunity Commission.5°* However, with the newly-organized Office for 
Civil Rights (OCR) within the Department of Education,5°* the disclaimer 
by the government is anomalous, and more likely stands for the proposi- 
tion that less is more in civil rights enforcement. 


Conclusion, Reflections 


These six cases, read as a whole, will hold significance for educators 
and policymakers. In a remarkably brief span, the Court found for educa- 
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tors only once in the six cases examined, and the decision to admit the 
evidence against Mr. Chrisman was not persuasively argued. In the re- 
maining cases, Mississippi, Texas, Maryland, Missouri, and Connecticut 
all lost major decisions. As argued earlier in this article, Mississippi5*® 
and Missouri5! had considerable reason to believe their positions would 
be upheld, while Texas512 and Maryland’? predictably lost at each turn. 
Title IX litigation has constituted such a crazyquilt of results that no deci- 
sion could have been greeted with surprise by Connecticut‘ officials. 

The administrative policy lessons to be derived from the term are un- 
clear, for predicting Supreme Court decisions is an improbable substitute 
for sound administrative practice. Moreover, the decision-making pro- 
cesses in postsecondary institutions are so decentralized and collegial, 
that strictly legal considerations rarely shape important decisions. In the 
six cases examined in detail, only North Haven presented a personnel ac- 
tion, the ripest area for civil litigation; even Chrisman, arising in a crimi- 
nal proceeding, suggests more the need for a comprehensive institutional 
policy than anticipation of the extent to which the police can extend their 
power on campus. Therefore, if there are lessons to be derived, they are 
least likely to manifest themselves in specific policy terms. 

What is evident from these cases and litigation generally is that 
courts are increasingly being called upon to referee decisions that require 
political judgements. That this is so is not because courts seek such a 
role; courts do not solicit litigation. The increasing resort to the courts to 
draw political lines and arbitrate disputes thrust upon them may, how- 
ever, ultimately rob courts of their legitimacy and authority, unless their 
role is better understood and legitimated by educators. One empirical 
study of judicial activism in education, after finding that courts have in 
the main proven to be appropriate actors in matters of ‘‘principle,’’5*5 
rhetorically questioned whether the costs to courts may prove to be too 
high in eroded confidence: ‘‘Have important rights been vindicated to an 
extent great enough to outweigh the possible cost of such intervention in 
terms of the institutional authority of the courts?’’51* In response, one can 
only hope that state legislators will not seek to scapegoat undocumented 
alien children or school officials will not discriminate against women 
employees. But at best, this formulation is unsatisfactory. 

Rather, the growth of the modern educational system has necessi- 
tated a rethinking of traditional separation-of-powers doctrines, and has 
required the judiciary to balance or arbitrate the extraordinary power of 
administrative organizations, both public and private, national and local. 
In the case of Title IX, for instance, school interests have been pitted 





510 102 S. Ct. 3331 (1982). 

511 102 S. Ct. 269 (1982). 

512 102 S. Ct. 2382 (1982). 

513 102 S. Ct. 2977 (1982). 

514 102 S. Ct. 1912 (1982). 

515 M. REBELL & A. BLOCK, EDUCATIONAL POLICY MAKING AND THE CourTS (1982). 
516 Id. at 216. 





50 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 11, No. 1 


against federal enforcement interests to address a major civil rights issue. 
Other cases represent the legislative judgment to have substantial educa- 
tional decisions arbitrated by courts, as in the instance of P.L. 94-142, the 
Education of All Handicapped Children Act.51”? The Texas Education 
Code, which for years had been interpreted as requiring free public edu- 
cation for all Texas children, was amended by the Texas legislature in an 
attempt to ‘‘stem the tide’’ of undocumented immigration. Aishough the 
crude attempt was found ‘‘ludicrously ineffective’’5**® by the Court, only 
the intervention by organized immigration and civil rights pul lic interest 
groups enabled the alien children to sue the State of Texas. 

Viewed in this light, courts are exercising their role as 1eviewers of 
grievances that individuals and interest groups have against nore power- 
ful established entities. Although in the classic view, ad:ninistrative 
authority grows from consensual and legitimate expertise,51* the perva- 
sive, intrinsic power of the modern bureaucratic state is so extensive that 
it is not per se the legitimate end of a consensual legislative provess. Par- 
ticularly in the United States, where the process grew from adversarial 


mode ° and regulatory proceedings,52° perhaps this model was inevi- 
table: 


What really distinguishes the American experience {in educational policy- 


making] . . . has been reliance on the judiciary as the primary interpreters of 
the meaning of constitutional and statutory provisions, and the accompany- 
ing transformation into legal issues of problems that are considered primar- 
ily political, professional, or administrative elsewhere [in the world]. . . 
The effect of this direct supervision has been to place courts in the positions 
of reviewing substantive policy outcomes, to give the courts an active role in 
shaping the distribution of educational resources.521 


In this historical context, United States courts have not fashioned their 
role and authority out of whole cloth, but are inevitably and normatively, 
proper actors in the play. To pursue the analogy in dramatic terms, one 
might say that the courts have more, and more authoritative, lines in the 
play, and are charged with assuring the quality of the performance of 
other actors, who have the most lines to speak, but who are performing 
poorly or who do not always catch their cues or project their voices. The 
entire performance, however, would be improved if all the actors better 
learned their lines and cues, else the entire theater will lose its 
legitimacy. 
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SCIENTIFIC MISCONDUCT: 
INSTITUTIONAL PROCEDURES AND 
DUE PROCESS CONSIDERATIONS 
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‘Validity and accuracy in collection and reporting of data are intrinsically 
essential to the scientific process; dishonesty in these endeavors runs 
counter to the very nature of research, that is, the pursuit of truth.’’* 


In May, 1981, Dr. John Darsee, a Research Fellow at the Cardiac Re- 
search Laboratory at the Harvard Medical School and Brigham and 
Women’s Hospital, admitted to his faculty supervisor that he was guilty 
of a single act of fabricating data. Some two years later, after an initial in- 
vestigation by the Harvard School of Medicine and a second investig- 
ation by a committee appointed by the National Institutes of Health, Dr. 
Darsee was found to have fabricated substantially more data than his ori- 
ginal admission indicated. To date, nine scholarly papers published in 
respected journals have been retracted, the Harvard Medical School has 
been asked to repay $122,371 to the National Institutes of Health which 
funded the now valueless research, and a third investigation at Emory 
University, where Dr. Darsee worked prior to coming to Harvard, is 
underway, since data collected there on other federally funded grants are 
suspect. All this is the result of one man’s errors in ethical judgments.? 

This case, though likely the most publicized, is, unfortunately, not 
unique. NIH is investigating another case of suspected research fraud at 
Harvard University, as well as a question of plagiarism in a grant applica- 
tion submitted by a professor from the University of North Carolina at 
Greensboro. The exercise of ‘‘faulty scientific judgment’’ has resulted in 
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a reprimand of, and retraction of scientific papers by, a University of 
California at Los Angeles medical school professor.* And in a recent 
book, The Betrayers of Truth, the authors contend that these modern 
episodes are not unusual, that historically fraud has been common in 
science. 

Whether this type of conduct—or scientific misconduct to be pre- 
cise—is increasing in frequency® or is being more widely publicized 
when it is discovered, clearly colleges and universities must be prepared 
to address such issues within their own institutions. This is particularly 
true if external funding is involved in the research being questioned. Col- 
leges and universities which have not developed policies to detect and 
respond to scientific misconduct may be caught off guard when an alleg- 
ation of scientific misconduct is made. Such a lack of preparation may re- 
sult in confusion, incomplete or bungled investigations, charges of de- 
famation and/or institutional ‘‘cover-ups,’’ potential debarment from 
future federal research grants, and litigation.’ 

This article discusses the current literature, the numerous recent re- 
ports of national associations,* and the federal agency pronouncements 
about scientific misconduct. Suggested herein are procedures institu- 
tions might consider when promulgating internal rules to address these 
issues, focusing on the due process that must be afforded faculty accused 
of such misconduct. 


Scientific Misconduct Defined 


Academic freedom protects faculty from being dismissed or other- 
wise having their contract rights—tenure—impaired for unpopular 
thought, publication, research, or speech. Scientific misconduct is the 
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exact opposite of this freedom, antithetical to it, and strikes at the heart of 
the scientific enterprise.® In fact, the AAUP 1940 Statement of Principles 
on Academic Freedom and Tenure asserts that ‘‘freedom in research is 
fundamental to the advancement of truth,’’ suggesting that freedom in re- 
search is not separable from truth.1° A later AAUP Statement on Profes- 
sional Ethics asserts that a faculty member’s ‘‘primary responsibility to 
his subject is to seek and to state the truth . . . he practices intellectual 
honesty.’’11 

Scientific misconduct is falsification of true discovery, theft of 
others’ discoveries, or the violation of accepted scientific procedures in 
making discoveries.12 The American Association of Universities has clas- 
sified scientific misconduct into four broad categories: falsification of 
data; plagiarism; abuse of confidentiality; and deliberate violation of reg- 
ulations applicable to research.‘ 

Falsification of data is sometimes called research fraud, and ‘‘ranges 
from sheer fabrication through selective reporting, including the omis- 
sion of conflicting data.’’'* Fabricating data or changing actual data to 
achieve a desired outcome is the most obvious example of such fraud, as 
well as the most serious, since the reporting of false or fictionalized re- 
search findings, particularly in the medical field, could result in clinical 
applications ‘‘directly dangerous to humans.’’*5 

Plagiarism, taking another’s published work and claiming it as one’s 
own, is the most commonly recognized form of scientific misconduct. 
Other forms of plagiarism are less easily recognized. For instance, taking 
credit (or first authorship) for a graduate student’s research is no less 
plagiarism than failure to attribute passages from published work. This is 
becoming a more obvious problem as evidenced by the recent guidelines 
issued by the American Psychological Association on authorship 
claims.1* The AAU Report includes ‘‘inadequate citation and parsimony 
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in referencing submission of the same data in more than one publication 
by the same author’ in the category of plagiarism.*” 

Abuse of confidentiality is the misconduct ‘‘most difficult to 
detect.’’?* The collegial nature of academic work emphasizes reliance on 
peer input and peer review of research in its formative or draft stages. 
When one learns of another’s research ideas, data collection methods, or 
new formulae, and appropriates it for oneself, such conduct constitutes 
theft of the thought process, and an ‘‘abuse’’ of the confidentiality on 
which scientific progress relies. Abuse of confidentiality is less easy to 
detect than plagiarism since there may be no published articles or papers 
against which the pilfered work can be compared, but it is based on the 
same ‘‘appropriation of another’s work”’ principle as is plagiarism. 

Deliberate violations of regulations applicable to research constitute 
a different kind of scientific misconduct. Federal regulations exist to pro- 
tect human’? and animal?° subjects, and to control research involving 
certain biomedical compounds, DNA in particular.?1 Deliberate failure to 
comply with these research procedures and limitations ‘‘undermines the 
integrity of the research process,’’?? and may impose substantial liability 
on the researcher and the researcher’s institution.?3 

All of these instances of misconduct have common elements: de- 
liberate action by an individual with a view towards claiming credit for 
work or thought achieved under improper means. Further, these acts re- 
quire examination by experts within the field in question to detect, 
analyze and prove. Finally, given the consequences to a researcher’s 
career if allegations of misconduct are made known, care must be taken 
to protect the rights of both the accused researcher and the individual 
who initiates the complaint. 


The Investigation into Allegations of Scientific Misconduct 


Only those persons who possess expertise in the subject matter field 
being focused upon can determine whether sufficient evidence exists to 
charge a faculty member with scientific misconduct—a charge equivalent 
to other causes justifying termination of appointment and tenure. Thus, 
before a formal charge can be filed, initiating institutional due process 
procedures, a preliminary investigation must be held into the substance 
of the accusation. 
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In most instances, allegations of scientific misconduct are lodged by 
co-workers or technical support staff who either witness the fraudulent 
recording of data or identify discrepancies when comparing data col- 
lected.24 Such allegations are no more than information conveyed by a 
third party to the institution. While a report of alleged scientific miscon- 
duct should alert the university officers that something may be amiss, the 
report alone cannot support formal institutional action. Nonetheless, 
such a report should be the catalyst to begin an institutional review of the 
research being questioned. This demands that experts from the field 
under scrutiny be centrally involved, since only such experts are quval- 
ified to judge whe.her a scientific basis exists to support the allegation. 
‘In developing policies and procedures, institutions and their faculties 
should recognize that judgments about the substantive questions relating 
to whether research findings are true or false must largely be made by 
faculty peers.’’25 

The investigation is a crucial first step for a variety of reasons. The 
initiation of any formal procedure, regardless of the outcome, is in itself 
damaging to a faculty member. It consumes an enormous amount of time 
and energy, and casts a pall on the faculty member’s reputation that may 
not be lifted fully by an ultimate finding in the faculty member’s favor. 
Proceeding to a formal hearing, based on nothing more than an allega- 
tion, could expose the institution to unwarranted liability for defamation, 
civil rights violations, or contractual claims. Also, because the federal 
agencies which have been supporting the research expect to be notified 
when an institution starts formal procedures against a faculty member for 
research misconduct, it is unwise for the institution to initiate such pro- 
cedures and notify the agency before being itself convinced that such ac- 
tion is warranted by substantial evidence. 

Thus, when the institution learns that scientific misconduct may 
have occurred, it should first engage in the factfinding necessary to deter- 
mine the validity of the allegation. The primary role of the factfinders is 
to determine whether, based on objective evidence as evaluated by ex- 
perts in the scientific field, there exists a reasonable basis to believe that 
misconduct has occurred. 

The factfinding investigation can be carried out by either an ad hoc 
or standing committee of faculty, or by a designated administrator. Al- 
most all the national organizations which have recommended procedures 
have suggested the use of committees, constituted of faculty from within 





24 One element in the process that must not be overlooked is the protections to be af- 
forded those who report alleged scientific misconduct. Many states have statutorily pre- 
scribed protections for such individuals through so-called ‘‘whistleblower’’ acts. See 
Whistleblowing in Biomedical Research: Report from a Conference, 4 IRB 8 (Feb. 1981). 

25 AAMC, supra note 1, at 3. 
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the institution and, in some cases, from outside the institution. The 
faculty making up the investigating committee should have expertise in 
the academic field under examination, so that they are able to assess 
whether there exists sufficient scientific basis to believe the misconduct 
occurred. 

On the other hand, using an academic administrator or special hear- 
ing officer to conduct an investigation has certain attractions. Because it 
involves fewer people, it may be a less cumbersome process, making it 
easier to protect confidences. However, while operationally this structure 
may be simpler, the investigating officer would still need to utilize the 
knowledge of faculty experts with a scientifically based analysis of the 
evidence that might be collected. Thus, while alternative forms of in- 
vestigation structures could be used, the essential component in the fact- 
finding process is the need for field specific experts to assess the evid- 
ence gathered and to determine the likelihood of existing misconduct. 

Regardless of the structure selected, the idea of such a preliminary 
investigation is controversial in academia. Formal due process is the 
usual way serious questions of faculty misconduct are addressed. It is im- 
portant to underscore in this instance that the factfinders’ function is to 
assist the University in making a determination of whether formal 
charges should be brought; the institution has not yet lodged charges. 
Nonetheless, questions of secrecy, the accused faculty member’s right to 
legal representation, cross-examination of the accusers and the need for 
possible expert witnesses from outside the university, all have to be ad- 
dressed, even in the context of this limited factfinding procedure. 

The ‘‘Prototype of Procedures for Dealing with Alleged Research 
Fraud,’’ contained in the Association of American Medical Colleges Re- 
port, states that the individual whose conduct is questioned ‘‘should be 
advised (throughout the investigation) of the progress of the investigation 
and be afforded the opportunity to respond and provide additional in- 
formation.’’?6 Under the prototype procedure, the faculty member, 
against whom the allegations have been lodged is not present when meet- 
ings and interviews are being conducted during this factfinding stage. 
The accused does not have the right to be represented to the investigating 
body during the process. 

Any procedure that does not include the accused as an active par- 
ticipant must be questioned. Such practice produces an image of clan- 
destine administrative activity that could result in problems later if for- 
mal action is indeed necessitated. At the minimum, it seems reason- 
able—prudent—that persons accused of misconduct be permitted to be 
present during factfinding sessions, and have the ability to speak to the 
questions as they arise. Further, since this ‘‘discovery’’ stage will form 





26 AAMC, supra note 1, at 4. 
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the basis of the institution’s charge (if any results), legal counsel for the 
accused faculty should be allowed, at minimum, to be present and ob- 
serve. In order that the factfinders may operate with sufficient flexibility, 
the role of the accused faculty member’s legal counsel might be limited to 
observation and advice to his or her client in responding to questions, 
rather than objecting to a line of questioning or attempting to enforce 
judicial rules of evidence. However, the factfinding body must take care 
not to allow the accused’s presence to impair its objectivity. The consen- 
sus of commentators describing earlier cases of scientific misconduct is 
that individuals or committees conducting initial investigations of the 
misconduct were too willing to believe in the accused person’s in- 
nocence and did not investigate thoroughly.2? 

The University of Connecticut Health Center Policy and Procedures 
for Review of Alleged Misconduct?* provides a two-tier review process. 
In the first review, a standing committee of five senior scientists reviews 
the allegation in a preliminary way, primarily ‘‘based on objective analy- 
sis of records, such as data books,’’2° to determine if a thorough in- 
vestigation is warranted. Though this committee has but two weeks to 
deliberate, ‘‘the accused faculty member has the right to hear the charge, 
to examine the individual(s) making the allegation and to testify on all 
matters relevant to the investigation.’’*° Should that review result in 
‘‘reason to suspect misconduct,’’ a second special review committee is 
formed. This second committee is the specialists’ committee, and in- 
cludes members from outside the institution.*‘ In this investigation, the 
accused has the right to be present, to examine evidence and witnesses, 
and to ‘‘be represented by legal counsel.’’3? This two-tier approach may 
be procedurally cumbersome, but if the initial committee finds no cause 
to conduct further investigations, substantial savings in time, money, 
and the accused’s reputation may be effected. 

The permissibility of allowing the accused to be present, and accom- 
panied by counsel, even at this preliminary institutional investigation 
stage, while burdensome to be sure, could insulate the institution on 
several counts. It clearly avoids accusations of ‘‘kangaroo court.’’ It en- 





27 See Colt, supra note 2, at 24. 
8 Adopted February 1, 1983. 

29 Id. at 4, § B.6. 

30 Id. at 4, § B.7. 

31 Id. at 4, § C.2. Note that in the NIH review after the Darsee allegations came to light 
at Harvard University, the NIH panel faulted Harvard for not having outside individuals in- 
volved in the first institutional investigation. In the Faculty of Medicine Principles and Pro- 
cedures for Dealing with Allegations of Faculty Misconduct promulgated at Harvard Uni- 
versity after the Darsee affair, it is provided that ‘‘in deciding upon the size of the panel, the 
Office of the Dean, to help insure competence and objectivity, shall take into account such 
factors as: (b) the desirability of including on the panel persons associated with an affiliated 
hospital or individuals who are not members of the Faculty or not associated with Harvard 
University.’’ Id. at § 4. 

32 Id. at 4, § C.3. 
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sures that the investigators have both sides before them in making its rec- 
ommendation. Further, it avoids the possibility, in the public institution, 
of accusations of the deprivations of liberty interests protected under 
Roth? and Sindermann.*4 

Assuming, then, that the investigating authority finds substantial 
basis to believe misconduct has occurred, the university, through an ap- 
propriate administrator, must then take action based on the investigation 
findings. The university official cannot of course take unilateral discip- 
linary action, for to do so would clearly violate the due process require- 
ments of the Constitution (if it is a public university) as well as generally 
accepted principles of fundamental fairness. The only recourse is to for- 
mally charge the faculty member with scientific misconduct warranting 
discipline or dismissal.*5 


Due Process Elements in Disciplinary or Dismissal Proceedings 


In any termination of faculty for cause while the faculty member is 
still under contract in a public institution,3* constitutionally-protected 
interests require that due process procedures be followed. When the 
cause of the termination or discipline is scientific misconduct, additional 
constitutionally-protected interests are at issue. Therefore, adminis- 
trators should ascertain whether the institution’s procedures developed 
to address termination for cause in other contexts will be adequate to pro- 
tect the accused faculty member and the institution in instances where 
scientific misconduct is alleged. 

Most administrators at public institutions are aware that tenure, or a 
contract currently in effect for a nontenured employee, creates a legiti- 
mate expectation of continued employment, and thus the individual has 
a property interest in continued employment.3”? The Fourteenth Amend- 
ment requires public institutions to provide an individual with pro- 





33 Board of Regents of State Colleges v. Roth, 408 U.S. 564 (1972). Essentially, liberty 
interests arise ‘“‘[w]here a person’s good name, reputation, honor or integrity [are] at stake 
because of what the government is doing to him’’ or where the ‘“‘state . . . imposed... a 
stigma or other disability that foreclosed his freedom to take advantage of other employment 
opportunities.’’ 408 U.S. at 573. This interest will be discussed in more detail in the next 
section of this Article. 

34 Perry v. Sindermann, 408 U.S. 593 (1972). 

35 The Yale Policy on Collaborative Research states: ‘‘In principle, any faculty mem- 
ber who personally engages in academic fraud, whether or not in collaborative research 
with others, or who accedes to the publication of work, any part of which he or she knows to 
have been falsified or adulterated or to be fraudulent should, in the absence of extenuating 
circumstances, be dismissed from the University.’ (Adopted May 23, 1983) § 7. 

36 The bestowal of tenure gives the faculty member an expectation of continued em- 
ployment having the legal effect of a continuing contract. Perry v. Sindermann, 408 U.S. 
593 (1972). An untenured faculty member has the same expectation of continued employ- 
ment through the term of his/her contract. If termination occurs during tenure or before a 
contract expires, due process protections attach. 

37 Perry v. Sindermann, 408 U.S. 593 (1972). 
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cedural due process before depriving that individual of a property right, 
and institutional policies at private colleges and universities frequently 
establish a contractual right to similar procedural protections.** But an 
allegation of scientific misconduct, which could destroy an individual’s 
reputation and could result in the individual’s exclusion from the pro- 
fession, invokes a constitutionally-protected liberty interest as well.39 

The Supreme Court stated in Roth that if an individual is accused of 
dishonesty or immorality, then ‘‘due process would accord an opportun- 
ity to refute the charge before University officials.’’4° In Wellner v. Mich- 
igan State Junior College Board, an opinion following Roth, the eighth cir- 
cuit ordered that an untenured professor, terminated after being accused of 
racism, was entitled to a hearing to clear his name.*! The court stated that 
dismissal for such a reason stigmatized the faculty member, and could 
foreclose opportunities for future employment. Clearly, an allegation of 
scientific misconduct raises issues similar to those in Wellner, and a for- 
mal hearing would be required. 

But how mucn process is due? Much litigation has occurred con- 
cerning the scope and complexity of the procedures necessary to satisfy 
the due process requirements in terminations for cause.*? The third cir- 
cuit examined this issue carefully in a case in which a professor with de 
facto tenure was terminated for cause. The court, citing Goldberg v. 
Kelly, #3 suggested that the following elements could be included: 


(1) written notice of the grounds for termination; 

(2) disclosure of the evidence supporting termination; 

(3) the right to confront and cross-examine adverse witnesses; 

(4) an opportunity to be heard in person and to present witnesses and docu- 
mentary evidence; 

(5) a neutral and detached hearing body; and 

(6) a written statement by the fact finders as to the evidence relied upon.*4 





38 Institutional policies which require procedural protections for tenured faculty be- 
ing disciplined for ‘‘cause’’ often become part of the employment contract, either implicitly 
or explicitly. Green v. Howard University, 412 F.2d 1128 (D.C. Cir. 1969). Furthermore, 
many private institutions have adopted elements from the AAUP ‘‘Recommended Institu- 
tional Regulations on Academic Freedom and Tenure,’’ including requirements for notice, 
a hearing, and other aspects of procedural due process. See, e.g., Note, The Role of 
Academic Freedom in Defining the Faculty Employment Contract, 31 CASE WESTERN REs. L. 
REV. 608 (1981). The Association of American Medical Colleges suggests that institutional 
policies define research fraud as a breach of contract and thus cause for termination. AAMC, 
supra note 1, at 2. 

39 Board of Regents v. Roth, at 573. 

40 Td. 

41 487 F.2d 153 (8th Cir. 1973). 

42 See, e.g., Poterma v. Ping, 462 F. Supp. 388 (E.D. Ohio 1978). See also Bowling v. 
Scott, 587 F.2d 229 (5th Cir. 1979), cert. denied, 444 U.S. 835 (1979). 

43 In Goldberg v. Kelly, 397 U.S. 254 (1970), the U.S. Supreme Court established the 
minimum procedural protections necessary for individuals about to be deprived of a con- 
stitutionally-protected interest. 

44 Chung v. Park, 514 F.2d 382, 386 (3d Cir. 1975), cert. denied, 423 U.S. 948 (1975). 
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Because of the seriousness of a charge of scientific misconduct, and the 
potential for substantial institutional liability should a violation of due 
process protections occur, institutions should include all of the above 
elements in their procedures for dismissals of faculty for cause. 

A word about potential personal and institutional liability for de- 
famation is in order at this point. The hearing required to protect the ac- 
cused’s liberty interest could raise quesitions of individual or institu- 
tional liability for libel (written defamation) or slander (oral defamation). 
Individuals may be reluctant to testify against the accused for fear of fac- 
ing a defamation suit. However, the courts have created a common law 
qualified privilege to protect individuals who communicate negative in- 
formation related to an individual’s performance as an employee or as a 
student.*® If the communication is made in good faith (e.g., is not a de- 
liberate falsehood or maliciously uttered in bad faith) and is within the 
scope of the privilege in that it pertains to the matter at hand (e.g., em- 
ployment performance or potential, student academic performance, etc.), 
then the communication is privileged.** While the existence of such a 
privilege will not, of course, eliminate defamation litigation related to 
terminations for cause, the privilege should protect faculty members and 
administrators from exposure to personal liability for alleged defamation. 

Should the dismissal procedure deliberations result in a determina- 
tion that cause sufficient to support a termination is present, the in- 
stitution should immediately notify the funding agent of the outcome of 
the deliberations. The institution may be required to make restitution to 
the funding agent for all or part of the funds, depending upon agency re- 
quirements. Furthermore, it may be necessary to notify journals that 
papers or articles must be retracted or proposed presentations of the data 
be cancelled. The institution may also wish to notify the press of the out- 
come of the termination proceedings, especially if public funds support 
the research. It is possible that excessive institutional secrecy may be in- 
terpreted as an attempted ‘‘cover up.’’ One commentator advocates that 
institutions be as candid and informative as reasonably possible, depend- 
ing upon the state of the investigation and termination process.*” 


Federal Involvement in Scientific Misconduct 


The federal government, through its many granting agencies, sup- 
ports much of the research conducted in colleges and universities. When 
scientific misconduct is alleged to have occurred by a faculty member 
who is working under a project funded by a federal grant or contract, the 





45 See, e.g., Hett v. Ploetz, 121 N.W.2d 270 (Wis. 1963). See also McGowan v. Pren- 
tice, 341 So. 2d 55 (La. App. 1976). 

46 For a detailed explanation of the qualified privilege in educational settings, see 
Schwartz, Jr., Defamation: A Worry for All Seasons, 10 Epuc. L. Rptr. 909 (1983); Stevens, 
Evaluation of Faculty Competence as a Privileged Occasion, 4 J. COLL. & U.L. 281 (1977). 

47 Mishkin, supra note 7, at 253. 
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institution, at some stage, has an obligation to inform the funding 
agency. Indeed, Mishkin suggests that ‘‘because knowingly to provide 
false information to the federal government is a felony, an institution 
may incur criminal liability if its officials fail to report a formal finding 
that false information has been submitted in an annual report, a grant ap- 
plication, or data submitted to a regulatory agency.’’4* 

Under the procedures discussed in the previous sections, the institu- 
tion is responsible for an initial investigation to determine, in its own 
view, whether sufficient bases exist to invoke formal institutional discip- 
linary or dismissal action against its faculty. The investigation stage is 
not prompted by institutional action, but is a legitimate response to a 
third party allegation. It seems premature to notify a granting agency of a 
problem relative to the grant award when the purpose of an internal in- 
vestigation is to decide whether there is valid, verifiable reason to believe 
that a problem exists. Until that determination is made, it seems inap- 
propriate to notify an agency of the pendancy of an investigation.*® 

This view runs contrary to the recommendation contained in the 
AAMC Report, which provides that ‘‘the sponsoring agency should be 
notified that there is an investigation underway.’’*® However, when one 
further analyzes the AAMC Report, it suggests ‘‘restitution’’ to the 
agency at the close of the investigation stage, simultaneous to instituting 
‘‘appropriate action’’ ‘‘to terminate or alter the status of faculty members 
whose misconduct is substantiated.’’51 It seems that to the AAMC, the 
scientific investigation alone is sufficient to justify taking decisive action 
with respect to the institution’s relationship to a grantor agency. Yet the 
faculty member has not yet been afforded substantive or procedural due 
process and the institution has not yet proven its case. 

As suggested earlier, the investigation is solely to gather data to 
guide administrative action. Once the administration takes action, in the 
form of initiating formal dismissal or disciplinary processes against an 
individual, then is the appropriate time to notify an agency. Only at that 
point can the institution substantiate its belief that misconduct has oc- 
curred—it cannot do so before then. Premature action by an institution 
can be as damaging, if not more so, to all concerned, as delaying too 
long. Closing out an ongoing federal grant on the basis of the investiga- 
tion alone may deprive the faculty member of his/her property rights if 
institutional due process is not first afforded .5? This is particularly true if 
the institutional procedures ultimately result in the dismissal of the 
charges of scientific misconduct against the faculty member as unproven. 





48 Id. at 253. 

49 Federal agencies do not have in place rules to guide institutional action in this re- 
gard. For an excellent discussion of the present situation of federal agency policy, see 
Mishkin, Id. 

50 AAMC, supra note 1, at 5. 

51 Id. at 6. 

52 See Roth and Sindermann, supra notes 33 and 34. 





JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 11, No. 1 


Once the institution initiates an internal proceeding against a fac- 
ulty member, and notifies the grantor agency it has so done and the rea- 
sons therefor, in all likelihood the agency will defer any action of its own 
until institutional procedures have been completed. In the NIH draft pol- 
icies and procedures on Misconduct in Science, the agency states that 
“there exists no definitive written guidance for NIH staff and 
awardees/applicants with respect to the use of temporary sanctions prior 
to completion of an investigation.’’5* Further, NIH relies on ‘‘special re- 
ports which awardee officials submit at their own initiative for detecting 
such problems.’’5* Thus, the institution’s procedures will likely be com- 
pleted before NIH will begin its own investigation. 


Summary and Conclusion 


Scientific misconduct is not the typical form of causal basis with 
which a college or university is confronted when taking an action against 
a faculty member. Indeed, if one examines the defined bases for removal 
for cause at most institutions, one would be hard pressed in many in- 
stances to find a category within which to fit it.55 Yet it is clearly so anti- 
thetical to the underlying purpose of higher learning that one found to 
have violated the academic norms of university society in this way 
should be appropriately disciplined or removed from faculty status. 

Colleges and universities should promulgate formal procedures for 
investigating allegations of scientific misconduct. Because such allega- 
tions normally are received from third parties (co-researchers, staff, stud- 
ents), they provide insufficient basis, standing alone, upon which uni- 
versities can initiate formal due process disciplinary or dismissal proced- 
ures. Preliminary investigative procedures are necessary for an institu- 
tion to itself assess whether the allegations are valid and whether formal 
actions are warranted. 

In formulating investigation procedures, institutions should con- 
sider the following recommendations. 


A. The investigation should be conducted by a faculty committee with suf- 
ficient expertise in the subject matter under review. Serious considera- 
tion should be given to including on this committee at least one person 
from outside the institution. Alternatively, the investigation might be 





53 National Institutes of Health, Phase I1I—Imposition of Temporary Sanctions Prior 
to Completion of an Investigation, Discussion Draft (May 29, 1982). 

54 National Institutes of Health, Phase I—Detection of Real or Apparent Problems. 
Discussion Draft (May 29, 1982). 

55 One might categorize scientific misconduct as incompetence, moral turpitude, or 
violation of university rules, classifications normally defined in institutional policies per- 
mitting termination of appointments. However, rather than fit such conduct within other 
categories, institutions would be well advised to specifically include ‘Scientific Miscon- 


duct’’ as another basis warranting discipline, termination of appointments, and removal of 
tenure. 
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conducted by an administrative officer who has access to, as expert con- 
sultants, faculty both from inside and outside the institution. 

B. Accused individuals should be allowed to be present at committee de- 
liberations and be given the opportunity to respond to evidence or data 
considered. Legal accompaniment should not be precluded. 
Confidentiality of the investigation should be preserved; after all, it is 
preliminary in its factfinding function. 

Appropriate protections should be guaranteed to those who bring forth 
valid allegations of scientific misconduct. 


Shou'd the investigation result in a finding that sufficient basis ex- 
ists to believe scientific misconduct occurred, the institution should in- 
voke its normal due process procedures. Though two complete reviews 
are thereby conducted, each serves a different purpose. The purpose of 
the investigation is to gather data the university will rely on to determine 
if institutional action is warranted. The purpose of the formal procedure 
is to determine whether the institution can prove its charge in a forum 
which simultaneously affords the faculty member his/her due process, 
guaranteed under institutional rules and, in public institutions, by the 
fourteenth amendment to the Constitution of the United States. 

The interplay between the institutional action and any concerned 
funding agency should not be forgotten. These agencies should be 
alerted to the possible problems when formal institutional procedures are 
invoked, and later when they are completed. Further, the scientific field 
must be protected by requiring the retraction of scientific papers pub- 
lished containing material found to be falsified. 

Finally, the interests of the individual accused must be remembered. 
An academic’s integrity is his/her most important asset. Care must be 
taken not to tarnish it without valid cause. If the accused is exonerated, 
every effort must be made to clear his/her name with the academic com- 
munity and the granting agency. 











MARINE SCIENTIFIC RESEARCH AND THE 
LAW OF THE SEA 


Alfred H.A. Soons (Published by Kluwer Law and Taxation Publishers, 
Deventer, The Netherlands and Boston on behalf of the T.M.C. Asser In- 
stituut, the Hauge. 1982). Pp. 383. $38. 


Reviewed by: LINDA A. CARUSO* 


Due to the increasing interest in the ocean and the fact that a con- 
siderable amount of marine scientific research is undertaken by colleges 
and universities, Marine Scientific Research and the Law of the Sea 
should be of interest to lawyers concerned with such institutions. Marine 
scientific research will increase in the near future because of basic inter- 
est in our ecological system and because of the ocean’s vast potential for 
exploitation and the need for preservation. For this reason, even if a par- 
ticular college or university is not presently involved in the research, 
their lawyer should be aware of the legal situation regarding marine 
scientific research. 

Mr. Soons’ book is a well organized and useful study of marine 
scientific research and the increasing legal regulations and restrictions 
being placed on those undertaking scientific investigations in the ocean 
area. 

The text of the book is divided into three parts. Part one, ‘“The Con- 
text of the International Legal Regime of Marine Scientific Reseach,’’ pro- 
vides basic background material on the importance and requirements of 
marine scientific research. It describes the technology used but does not 
evaluate it on a scientific basis since the concentration is on the legal 
regime. 

There is a short section detailing the interests of coastal states (na- 
tions bordering on the ocean) in having greater control of marine scien- 
tific research undertaken off their coasts and, in particular, the concerns 
of the developing states due to the scientific and technological gap be- 
tween themselves and developed states. Some of the factors discussed 
that influence the legal regime are scientific, technological, economic, 





* Caruso and Caruso, Washington, D.C.; B.A., George Washington University; J.D., 
George Washington University Law School. Mrs. Caruso was awarded Special Honors in In- 
ternational Politics for her work on the law of the sea and is the author of The Impact of the 
Law of the Sea Conference on the International Law of Freedom of Marine Scientific 
Research, 10 Lawyer of the Americas (The University of Miami Journal of International Law) 
932 (Winter 1978). 
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military, social and political. These factors are helpful in explaining the 
rationale behind certain of the substantive provisions that follow in parts 
two and three. 

Part two, ‘“The Conventional and Customary Legal Regime of Marine 
Scientific Research at the Start of The Third UN Conference on the Law of 
the Sea,’’ makes an important contribution to the book as it is necessary 
to have knowledge of the legal regime of marine scientific research ex- 
isting at the start of The Third United Nations Conference on the Law of 
the Sea (UNCLOS III) to understand the legal changes that are in pro- 
gress. 

In part two, Mr. Soons examines the legal regime in the various 
zones in which the ocean is divided with regard to the exercise of 
jurisdiction. These divisions include (i) areas under coastal state 
sovereignty (internal waters and territorial sea); (ii) the high seas beyond 
the limits of national jurisdiction; and (iii) maritime areas under limited 
coastal state jurisdiction (the continental shelf, the exclusive fishing zone 
and the contiguous zone). Mr. Soons also deals with the work of various 
international organizations attempting to facilitate the conduct of marine 
scientific research as well as discussing legal questions relating to the 
conduct of marine scientific research. These legal questions are explored 
in the section entitled, ‘‘Access to Ports for Research Vessels, Respon- 
sibility and Liability, and Settlement of Disputes.’’ 

Since President Reagan proclaimed the Exclusive Economic Zone on 
March 10, 1983, after Mr. Soons’ book had gone to press, the United 
States EEZ could not be covered. 

In part three, ‘“The Regime of Marine Scientific Research Under the 
Draft Convention on The Law of the Sea,’’ Mr. Soons provides detailed 
analyses of the provisions regarding marine scientific research emerging 
from UNCLOS III. Mr. Soons begins each discussion of a provision with a 
chronological review of the developments of that particular provision in 
the UN Seabed Committee and the various sessions of UNCLOS III. The 
regime of marine scientific research is delineated in regard to the various 
jurisdictional zones of the ocean (e.g., internal waters; territorial sea and 
archipelagic waters; exclusive economic zone and continental shelf; high 
seas and international seabed area). 

Part three ends with a discussion of the legal status of scientific re- 
search installations and equipment; global and regional cooperation; re- 
sponsibility and liability; settlement of disputes; and an evaluation of the 
regime of marine scientific research under the Draft Convention. One 
must not lose sight of the fact that the Draft Convention is not law. It has, 
though, already had an impact on the practice of states and is part of the 
evolving legal regime. 

There are five annexes to this book and I list them because they are of 
immense value in analyzing the dynamic legal regime involved in 
marine scientific research: 
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Annex I. National legislation on marine scientific research of some 
States which are not parties to the Continental Shelf Conven- 
tion. 

Annex II. Official proposals on marine scientific research submitted to 
Sub-Committee III of the UN Seabed Committee. 

Annex III. Official proposals on marine scientific research submitted to 
the Third Committee on UNCLOS II. 

Annex IV. Informal negotiating texts on marine scientific research pre- 
pared by the Chairman of the Third Committee of UNCLOS III 

Annex V. Draft Convention on the Law of the Sea, part XIII. 

There is a detailed table of contents, a list of abbreviations, and an 
index. I would, however, prefer a more comprehensive index. The foot- 
notes are extensive and will be helpful to any college or university lawyer 
who needs to pursue the subject further. 

Regretably, some of the statistics are out of date but that should not 
detract from the addition this book offers in the legal areas of marine 
scientific research and the law of the sea. 

Whatever the trend is philosophically, the trend that may have the 
most important legal impact on a researcher is that of formalization. The 
provisions of the Draft Convention are vastly more specific than the legal 
regime for marine scientific research under conventional and customary 
international law in force at the beginning of UNCLOS III regarding the 
corresponding rights and duties of coastal states, researching states, and 
relevant third states. It is incumbent, therefore, that the lawyers who ad- 
vise marine scientific researchers follow these changes. 

In sum, there is an increasing realization that scientific knowledge 
about the marine environment is vital if there is to be rational manage- 
ment of the maritime areas. Colleges and universities are in the forefront 
of those undertaking marine scientific research, and thus, this book is a 
useful addition to a university lawyer’s collection. Since the area is dy- 
namic, it, of course, is necessary to update the information, but Marine 
Scientific Research and the Law of the Sea provides a solid foundation 
for a legal understanding of this vital research area. 











Bob Jones University v. United States— 
NO TAX EXEMPTIONS FOR RACIALLY 
DISCRIMINATORY SCHOOLS— 
SUPREME COURT CLARIFIES 
THIRTEEN-YEAR POLICY IMBROGLIO 


I. INTRODUCTION 


Until 1970, the Internal Revenue Service (IRS) usually extended tax- 
exempt status to private schools, religious or secular, without regard to 
their admissions policies. The IRS treated private schools, with few ex- 
ceptions,‘ as educational organizations meriting tax-exempt status for in- 
come under section 501(c)(3) of the Internal Revenue Code (IRC).? As few 
such schools generate much income,? however, even more significant for 
their economic well-being was another IRS provision, section 170, grant- 
ing income tax deductions for donors’ contributions to organizations ex- 
empt under IRC section 501(c)(3).4 





1 Prior to 1970, only direct federal assistance to discriminatory private schools was 
prohibited, under § 602 of the Civil Rights Act of 1964, 42 U.S.C. § 200d-1. Tax exempt 
status for charitable organizations had been granted by Congress through the Tariff Act, Ch. 
349, § 32,28 Stat. 509 (1894). Charitable exemptions have been consistently accorded 
educational institutions since that time. The present tax provisions giving exemptions for 
educational religious organizations are codified in 26 U.S.C. § 501(c)(3) (1976), having been 
promulgated 1954. Until 1970, the IRS uniformly allowed exemptions for private religious 
schools, with the exception of the period from October 15, 1965, to August 2, 1967, when 
the IRS refused to act upon applications for revenue rulings by private schools ‘‘apparently 
found to be operating on a segregated basis.’’ Green v. Kennedy, 309 F. Supp. 1127, 1130 
(D.D.C. 1970) appeal dismissed sub nom. Cannon v. Green, 398 U.S. 956 (1970), appeal 
dismissed sub nom. Coit v. Green, 400 U.S. 986 (1971). After 1967 exemptions were denied 
only where the discriminatory activity was found to be state action in violation of the equal 
protection clauses of the fifth and fourteenth amendments due to the government’s direct 
involvement with the school. Id. at 1130. 

2 26 U.S.C. § 501(c)(3) (1976) provides in relevant part: 

(c) List of exempt organizations. The following organizations are referred to [as 
exempt from taxation] . . . (3) Corporations, and any community chest, fund, 
or foundation, organized and operated exclusively for religious, charitable, 
scientific . . . or educational purposes... . 

3 See generally Simon, The Tax-Exempt Status of Racially Discriminatory Religious 
Schools, 36 TAx Law REV. 477, 501-02 (1981); Note, The Judicial Role in Attacking Racial 
Discrimination in Tax-Exempt Private Schools, 93 HARV. L. REv. 378, 387 (1979) [hereinaf- 
ter Judicial Role]. 

4 26 U.S.C. § 170 (1976) provides in relevant part: 

(c) Charitable contribution defined. For purposes of this section, the term ‘‘chari- 
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On January 12, 1970, a three-judge District Court for the District of 
Columbia set in motion a controversy which would brew throughout the 
next thirteen years by issuing a preliminary injunction prohibiting the 
IRS from granting tax-exempt status to private schools in Mississippi 
having a racially discriminatory admissions policy.* The IRS responded 
to the injunction by announcing a change in policy in accordance with 
the court’s directives.* The announcement was then made formal in Rev- 
enue Ruling 71-447.” 

Among the institutions affected by the IRS’ new policies were Bob 
Jones University and Goldsboro Christian Schools.* Each initiated suit 
following the IRS’ refusal to continue or grant tax-exempt status to 
them.* The schools attempted to show that their constitutional right to 





table contribution’’ means a contribution or gift to or for the use of— . . . 
(2) A corporation, trust, or community chest, fund, or foundation— .. . 
(B) Organized and operated exclusively for religious, charitable, scientific, lit- 
erary, or educational purposes . . . . 

Economic studies have shown that IRS assurance of deductibility under § 170 is 
significant in influencing a taxpayer to contribute. See Feldstein, The Income Tax and 
Charitable Contributions: Part II—The Impact on Religious, Educational, and Other 
Organizations, 28 NAT'L Tax J. 209, 224-25 (1975). 

5 Green v. Kennedy, 309 F. Supp. 1127, appeal dismissed sub nom. Cannon v. 
Green, 398 U.S. 956 (1970), appeal dismissed sub nom. Coit v. Green, 400 U.S. 986 (1971). 

® The IRS published a statement that in light of recent court rulings it could no 
longer justify tax exemptions for racially discriminatory schools; thus, schools with racially 
discriminatory policies would no longer be extended exempt status. I.R.S. News Release 
(July 10, 1970). 

7 Rev. Rul. 71-447, 1971-2 C.B. 230. This ruling was reaffirmed in Rev. Rul. 75-231, 
1971-1 C.B. 158. 

* Bob Jones University offers instruction for students from kindergarten through 
graduate school, teaching all classes in accordance with the Bible. Due to its sponsor’s be- 
lief that interracial dating and marriage are forbidden in Scripture, no blacks were offered 
admission until 1971. By a letter dated November 30, 1970, the IRS formally notified the 
University of its intention to challenge the tax-exempt status of the institution as a result of 
Green v. Kennedy, 309 F. Supp. 1127 (D.D.C. 1970). The IRS refused to give any assurances 
of the University’s exempt status for potential contributors, as it had done in the past. Bob 
Jones Univ. v. United States, 103 S. Ct. 2017 (1983). 

Goldsboro provides schooling from kindergarten through 12th grade. Each class be- 
gins with prayer, and is taught in strict loyalty to the school’s vision of the Bible, which in- 
cludes the belief that the races should not mix. The school never received an IRS determina- 
tion of eligibility for tax-exempt status. After auditing Goldsboro’s records for 1969 through 
1972, the IRS decided that the school was not an organization should receive benefits under 
§ 501(c}(3). Bob Jones Univ. v. United States, 103 S. Ct. 2017 (1983). 

* Bob Jones University sued to enjoin the IRS from revoking the tax-exempt status of 
discriminatory schools after the IRS first announced that it would do so. In Bob Jones Univ. 
v. Connally, 341 F. Supp. (D.S.C. 1971), the district court held that the suit was not barred 
by the Anti-Injunction Act of the Internal Revenue Code, 26 U.S.C. § 7421(a) (1976). The 
Fourth Circuit reversed in Bob Jones Univ. v. Connally, 472 F.2d 903 (4th Cir. 1973). Af- 
firming the Fourth Circuit, the Supreme Court suggested that Bob Jones obtain judicial 
review of the revocation by paying part of the tax, pursuing an administrative review, and 
then filing suit to compel a refund. Bob Jones Univ. v. Simon, 416 U.S. 725 (1974). 
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free exercise of religion under the first amendment had been abridged.*® 
The cases of Bob Jones University v. United States*’ and Goldsboro 
Christian Schools, Inc. v. United States‘? presented the Supreme Court 
with the opportunity to strengthen existing public policy proscribing 
racial discrimination in education. Accordingly, in 1982, the Supreme 
Court granted certiorari,’ consolidating the two suits for review, and ex- 
amined the clash of interests caused by the IRS’ policy decisions and the 
schools’ conflicting first amendment rights. The Court accepted without 
question the sincerity of the schools’ religious beliefs. However, the 
court noted that ‘‘[njot all governmental burdens on religion are un- 
constitutional.’’'* The government may validly limit religious freedom 
when such a limitation is ‘‘essential to accomplish an overriding govern- 
mental interest.’’** The IRS decisions seriously affect the schools’ 
freedom to practice their religious beliefs, but do not unconstitutionally 
deny their rights. The government’s interest in promoting established 
federal policy outweighs the schools’ private religious interests.** 

The Court also examined the question of the IRS’ authority to make 
tax exemption decisions without a clear congressional mandate. The 
Court found that the IRS acted within the scope of its authority when it 
announced in Revenue Rulings 71-447 and 75-231 that the term ‘‘charit- 
able’’ for the purposes of sections 170 and 501(c)(3) would be construed 
as requiring conformity with common law charitable principles, thus bar- 
ring the tax-exempt status of any school with operated under a racially 
discriminatory policy.1”7 The Court noted that all three branches of gov- 
ernment had made clear the national policy concerning discrimination, 
and that the IRS could not have ‘‘ignore[{d] what all three branches of the 
Federal Government had declared.’’** The IRS, therefore, had the author- 
ity to deny Goldsboro Christian Schools tax-exempt status and to revoke 
the tax-exempt status of Bob Jones University in accordance with the IRS’ 
announced policy.’*® The Court, finding that the IRS may demand a 
showing of nondiscriminatory educational policies before allowing an 
institution tax-exempt status, ended a controversy which had been raging 
for over a decade. 





10 U.S. Const. amend. I reads in pertinent part: 
Congress shall make no law respecting an establishment of religion, or prohib- 

iting the free exercise thereof. 

11 468 F. Supp. 890 (D.S.C. 1978), rev’d, 639 F.2d 147 (4th Cir. 1980), aff’d, 103 S. 
Ct. 2017 (1983). 

12 436 F. Supp. 1314 (E.D.N.C. 1977), aff'd mem., 644 F.2d 879 (4th Cir. 1981), aff’d 
sub nom. Bob Jones Univ. v. United States, 103 S. Ct. 2017 (1983). 

13 Bob Jones Univ. v. United States, 454 U.S. 892 (1981). 

14 103 S. Ct. at 2035, quoting United States v. Lee, 455 U.S. 252, 257-58 (1982). 


. at 2035-36. 
. at 2031-32. 
. at 2032. 

- at 2031-32. 
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Il. STATEMENT OF THE CASE 


In the first case, the appellant, Bob Jones University (Bob Jones, or 
the University), instituted an action following the revocation of the Uni- 
versity’s tax-exempt status as of December 1, 1970.?° The IRS’ action was 
taken as a result of the University’s continued avowal and practice of ra- 
cial policies discriminating against unmarried Negroes. These policies 
had been present since the University’s founding in Florida in 1927.71 
The University follows no recognized religious denomination, but the 
school’s educational policies are rigorously designed to contribute to the 
propagation and teaching of fundamentalist Christian religious beliefs. 
The University’s teachers must be devout Christians capable both of liv- 
ing according to the school’s strictly regulated standards and of teaching 
the school’s moral persuasions and Biblical views, including segrega- 
tionist dogma.?? 

The United States District Court for the District of South Carolina 
found that the University’s religious beliefs were sincere, and that the re- 
vocation violated the University’s rights provided under the Religion 
Clauses of the First Amendment.?? The Court of Appeals for the Fourth 
Circuit, in a divided opinion, reversed the holding of the district court 
after concluding that section 501(c)(3) must be read in accordance with 
charitable trust law.2* Under prior case law, to be eligible for an exemp- 
tion under section 501(c)(3) the institution had to meet public policy 
standards in order to be deemed ‘“‘charitable.’’25 The court found that Bob 
Jones’ ‘‘racial policies violated the clearly defined public policy, rooted 
in our Constitution, condemning racial discrimination and, more specifi- 
cally, the government policy against subsidizing racial discrimination in 
education, public or private.’’?® The Supreme Court affirmed the circuit 
court’s decision after reviewing Bob Jones in consolidation with Golds- 
boro Christian Schools v. United States.27 

Goldsboro Christian Schools (Goldsboro or the School) was estab- 
lished in 1963 for the teaching of the Christian religion in accordance 





20 Although the revocation was not made final until January 19, 1976, the 
University’s status was uncertain for some time. The IRS had refused as of November 30, 
1970, to give any assurance as to the school’s tax-exempt status (such assurance helps to en- 
tice contributors who wish to deduct contributions under § 170, and need to be sure that 
their contributions will be allowed as deductions by the IRS). 468 F. Supp. at 893. 

21 The University moved to South Carolina in 1940 and has been incorporated as an 
eleemosynary institution since 1952. 103 S. Ct. at 2023. 

22 Id. at 2022. 

23 468 F. Supp. 890. The University’s long-standing discriminatory policies were 
noted as proof of sincerely held religious beliefs by the district court, distinguishing the 
University from ‘‘segregation academies’’ which appeared in the wake of court-ordered de- 
segregation. 468 F. Supp. at 899-901. 

7* 639 F.2d at 151. 

Id. 
Id. 
103 S. Ct. at 2036. 
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with its sponsors’ interpretation of the Bible.2* Since 1969 the School has 
met the State of North Carolina’s requirements for secular education in 
private schools, and the School has conducted classes for students from 
kindergarten through high school. Goldsboro has accepted primarily 
only Caucasians since its inception due to its interpretation of the Bible 
as forbidding the mixing of the races.2° The IRS denied Goldsboro tax-ex- 
empt status under section 501(c)(3) for the years 1969 through 1972. 
Goldsboro paid withholding, social security and unemployment taxes for 
only one employee during those years and filed suit in the District Court 
for the Eastern District of North Carolina requesting refund of that pay- 
ment. The IRS counterclaimed for unpaid social security and employ- 
ment taxes, with interest and penalties, for the remainder of Goldsboro’s 
employees over the same period of time.*° 

The district court entered summary judgment for the government, re- 
jecting Goldsboro’s contention that denial of tax-exempt status violated 
first amendment rights. The court found that federal tax benefits under 
section 501(c)(3) must be granted only in accordance with federal 
policy. The Court of Appeals for the Fourth Circuit affirmed.%2 

In its review of Goldsboro and Bob Jones, the Supreme Court found 
that section 501(c)(3) must be interpreted according to common-law char- 
itable concepts which require that an institution seeking tax-exempt 
status serve a public purpose and not violate established federal policy. 
The United States in the past three decades in its judicial, legislative and 
executive actions has clearly promoted public policy against racial dis- 
crimination in education. A compelling interest in eradicating racial dis- 
crimination allows the government, through the IRS, to apply its policy 
against schools denying unqualified admission to blacks by disallowing 
tax exemptions for such schools.*4 A great burden is therefore placed on 
those schools which fail to meet IRS standards for tax exemption. How- 
ever, the Court noted that ‘‘racial discrimination violates deeply and 
widely accepted views of elementary justice.’’5 A ‘‘most fundamental 
national public policy’’%* stands to protect education as a whole, in spite 
of potential dampening effects on the religious freedom of some schools. 
This public policy had been signalled twenty-nine years ago, in Brown v. 
Board of Education.” 





28 Goldsboro was founded in response to the prohibition of prayer in public schools. 

436 F. Supp. at 1316. 

Id. at 1317. 

Id. at 1317-18. 

Id. at 1320. 

644 F.2d at 879. 

103 S. Ct. at 2025-29. 

Id. at 2035-37. 

Id. at 2029. 

103 S. Ct. at 2029. 

347 U.S. 483 (1954) (racially segregated public schools found to deny due process 
under the fifth amendment). 
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Il. PrRiok LAw 


The Supreme Court’s landmark decision in Brown v. Board of Edu- 
cation ** caused an immediate response from segregationists eager to cir- 
cumvent judicially ordered desegregation.*® Although federal courts 
barred discriminatory schools from receiving direct government aid,*° in 
the early 1960’s little precedent could be found to back possible court- 
ordered desegregation of private schools. Parents deluged private 
academies with their children in a ‘‘white flight’’ from court-ordered 
integration of public schools, and received no federal repercussions other 
than the necessity of financing a segregated education privately. In spite 
of judicial recognition of the need for an across-the-board policy in deal- 
ing with segregation,*’ until 1970 only direct federal aid to segregated 
academies and state action promoting segregation were prohibited.+? 

Before 1970 the IRS, lacking judicial or legis’ative direction, gener- 
ally considered all private schools to be charitable organizations and 
granted the schools tax exemptions for income under section 501(c)(3), 
entitling donors, under section 170, to receive deductions for contribu- 
tions.*? This IRS policy was successfully challenged for the first time in 
Green v. Kennedy,** after black parents and schoolchildren requested a 
court order enjoining the IRS from extending charitable, tax-exempt 
status to racially discriminatory private schools in the state of Missis- 


sippi. A permanent injunction was subsequently issued in Green v. Con- 
nally.*5 The court found that schools needed to exhibit a ‘‘racially non- 





38 347 U.S. 483. 

38 It is estimated that 3500 private schools were founded or significantly expanded at 
the time of public school desegregation. Proposed IRS Revenue Procedure Affecting Tax- 
Exemption of Private Schools: Hearings Before the Subcommittee on Oversight of the House 
Committee on Ways and Means, 96th Cong., 1st Sess. 479 (1979) (statement of E. Richard 
Larson, on behalf of the American Civil Liberties Union). 

4° Coffey v. State Educ. Fin. Comm’n, 296 F. Supp. 1389 (S.D. Miss. 1969) (statute 
designed to promote a system of segregated schools held unconstitutional on its face); Poin- 
dexter v. Louisiana Fin. Assistance Comm’n, 275 F. Supp. 833 (E.D. La. 1967), aff’d per 
curiam, 389 U.S. 571 (1968); Lee v. Macon County Bd. of Educ., 267 F. Supp. 458, 475-78 
(M.D. Ala. 1967), aff’d per curiam sub nom. Wallace v. United States, 389 U.S. 215 (1967). 

41 The seriousness of the condition is reflected in one district court’s statement, 
‘‘{Ujnless this [private segregated school] system is destroyed, it will shatter to bits the 
public school system . . . and kill the hope that now exists for equal educational oppor- 
tunities for all citizens, white and black.’’ Poindexter v. Louisiana Fin. Assistance Comm’n, 
275 F. Supp. at 857. 

42 State action, or the involvement of a state or political agency with a segregated pri- 
vate school, is very difficult to establish. See Brown, State Action Analysis of Tax Expendi- 
tures, 91 Harv. L. REV. 97 (1976). 

43 26 U.S.C. § 501(c)(3) (1976); 26 U.S.C. § 170 (1976). 

44 309 F. Supp. 1127 (D.D.C. 1970), appeal dismissed sub nom. Cannon v. Green, 398 
U.S. 956 (1970), appeal dismissed sub nom. Coit v. Green, 400 U.S. 986 (1971). 

45 330 F. Supp. 1150 (D.D.C. 1971), aff'd per curiam sub nom. Coit v. Green, 404 U.S. 
997 (1971). 
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discriminatory policy’’ in accordance with clear federal policy to be 
eligible for tax benefits.** The district court observed that 


We are not now called upon to consider the hypothetical inquiry whether 
tax-exemption or tax-deduction status may be available to a religious school 
that practices acts of racial restriction because of the requirements of 
religion. Such a problem may never arise; and if it ever does arise, it will 
have to be considered in the light of the particular facts and issues pre- 
sented, and in light of the established rule . . . that the law may prohibit an 
individual from taking certain actions even though his religion commands 
or prescribes them.*7 


The court in Green therefore laid the ground for future cases, indicat- 
ing that should the conflicting issues of religious freedom and public 
policy arise, the balance might fall on the side of public policy. Accord- 
ingly, the IRS relied on the Green decision in revising its policy. 

The IRS responded to the Green court’s decision by adopting formal 
procedures designed to deny tax exemptions to those schools failing to 
demonstrate nondiscriminatory policies, regardless of whether the dis- 
crimination was religiously based or not.*® As a pre-condition for tax-ex- 
empt status, the IRS required schools to admit students of any race and to 
avoid discrimination in all facets of the school’s operation, including 
athletic programs, school activities, admissions, and scholarship or loan 
programs.*° 

In 1975, without guidance from Congress,5° the IRS ordered new 
procedures as pre-conditions, including more detailed recordkeeping 
and publicity requirements.5' The procedures were attacked from two 
sides. On one hand, critics of the procedures argued that requirements 
were too lenient, allowing racially discriminatory schools to announce 
one policy and practice another while enjoying federal tax benefits.52 On 
the other hand, universities and schools discriminating as a result of 
sincere religious beliefs, and therefore denied tax-exempt status, argued 
that their first amendment rights to free exercise of religion were abridged 
by the government’s establishment of religion.5* The IRS was faced with 





46 330 F. Supp. at 1179-80. 

47 Id. at 1169. 

48 To qualify for benefits, applicants were required to publicize their admissions and 
operating policies, and to provide the IRS with information concerning the racial composi- 
tion of their student body, applicant pool, and faculty. Id. at 1179-80. 

49 Rev. Rul. 71-447, 1971-2 C.B. 230. 

50 Numerous Congressional hearings were held throughout the 1970’s, but no spe- 
cific action was taken. 103 S. Ct. at 2033. 

51 Rev. Proc. 75-50, 1975-2 C.B. 587. 

52 E.g., Norwood v. Harrison, 382 F. Supp. 921, 929 (N.D. Miss. 1974) (IRS recogni- 
tion of tax-exempt status was held not to be determinative of whether or not racial discrimi- 
nation actually existed). 

53 Bob Jones, 468 F. Supp. at 903. 
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the problem of enforcing judicially declared public policy without a clear 
congressional mandate. *4 

The argument on the side of public policy gathered weight with the 
Supreme Court decision of Runyon v. McCrary in 1976.55 In Runyon the 
Court extended the Brown prohibition against racial discrimination to 
purely private schools receiving no state aid whatsoever.5* The Court 
found that along with the equal protection issue found in Brown, a clear 
prohibition of race discrimination existed under section 1981 of Title 42 
of the United States Code.5”? The Court noted that, notwithstanding the 
prohibition against race discrimination in education, limitations con- 
tinued on the extent to which a school could be restricted. If the directors 
of a school wished to propagate rascist beliefs, the first amendment pro- 
tected their freedom to do so. Nonetheless, while a school could teach its 
discriminatory religious beliefs, that school could not practice those 
beliefs by forbidding admission to black students.5* The Runyon case, 
coupled with the Green case, presented a definite picture of judicially 
established public policy at the end of the 1970’s.5° The question of 
whether the IRS had the authority to deny tax-exempt status to schools 
with discriminatory policies remained. The Bob Jones and Goldsboro 
cases provided the Supreme Court with an excellent opportunity to ap- 
prove or disallow the IRS policies which had been in flux and under at- 
tack for thirteen years. 


IV. ANALYSIS 


The opinion in Bob Jones University v. United States, delivered by 
Chief Justice Burger and in which Justices White, Marshall, Blackmun, 
Stevens and O’Connor joined, states the logical conclusion foreshadowed 
by Supreme Court decisions in the years following Brown v. Board of 
Education.** The Court forcefully indicates the importance it has placed 
upon the eradication of racial discrimination in education today, and in- 





54 Id. 

55 427 U.S. 160 (1976). 

56 Id. at 173. 

57 42 U.S.C. § 1981 (1976) provides in relevant part: 

All persons within the jurisdiction of the United States shall have the same right 
in every State and Territory . . . to the full and equal benefit of all laws and pro- 
ceedings for the security of persons and property as is enjoyed by white citizens, 
and shall be subject to like punishment, pains, penalties, taxes, licenses, and ex- 
actions of every kind, and to no other. 

58 Runyon, 427 U.S. at 175-76. 

58 Legislative action also indicates the climate against racial discrimination at this 
time. Although no Congressional amendments of the IRC had been passed forbidding tax 
exemptions to racially discriminatory private schools, tax exemptions for racially discrimi- 
natory private clubs were revoked in 26 U.S.C. § 501(c) (1976). 

6° 103 S. Ct. 2017 (1983). 

61 347 U.S. 483 (1954). 
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deed the strength of the Bob Jones decision lies in its reinforcement of the 
public policy against racial discrimination which has been molded by the 
judiciary in present years. 

The central argument in the Bob Jones opinion states that section 
501(c)(3)*2 is supported by the legislature’s intent that an institution meet 
common law standards of charity before it can be granted exempt 
status.®* Chief Justice Burger notes that ‘‘the form and history of the char- 
itable exemption and deduction sections of the various income tax acts 
reveal that Congress was guided by the law of charitable trusts.’’*+ Chari- 
table trust law suggests that a denial of exempt status would be indicated 
where the institution requesting exempt status does not provide a public 
benefit.*5 

Chief Justice Burger finds a ‘‘corollary’’ to the ‘‘public benefit princi- 
ple’’ in the requirement that ‘‘the purpose of a charitable trust may not be 
illegal or violate established public policy.’’** Justice Burger in the ma- 
jority opinion concludes that statutory intent must be viewed together 
with public benefit and public policy requirements. An institution must 
not only fall within an exemption category of section 501(c)(3), but must 
also ‘‘demonstrably serve and be in harmony with the public interest.’’®7 

However, Justice Rehnquist in a vigorous dissenting opinion argues 
that statutory history alone should be considered in construing Congres- 
sional intent.** According to his view, because section 501(c)(3) provides 
exemptions for ‘‘educational’’ institutions, the nature of the organization 
should be the limit of the Court’s inquiry; if the organization can be la- 
beled ‘‘educational,’’ it meets statutory requirements.*®® 





62 42 U.S.C. § 501(c)(3) (1976). 

64 Id. at 2026, n. 11, citing Simon, The Tax-Exempt Status of Racially Discriminatory 
Religious Schools, 36 TAx L. REv. 477, 485-89 (1981). 

65 Courts have altered trusts through the use of cy pres to remove uncharitable 
discriminatory purposes and, where the intent of the testator precluded the use of cy pres, 
other trusts have been declared void. Bank of Delaware v. Buckson, 255 A.2d 710 (Del. 
1969) (cy pres doctrine invoked in trust establishing scholarships); Dunbar v. Bd. of 
Trustees of George W. Clayton College, 461 P.2d 28 (Colo. 1969) (orphanage trust salvaged 
under cy pres); Evans v. Abney, 396 U.S. 435 (1970) (trust for the creation of a racially 
discriminatory park declared terminated). See generally, Nelkin, Cy Pres and the Four- 
teenth Amendment: A Discriminating Look at Very Private Schools and Not So Charitable 
Trusts, 56 GEO. L.J. 272 (1967). 

66 103 S. Ct. at 2028. Cf. Tank Truck Rentals, Inc. v. Commissioner, 356 U.S. 30 
(1958). In Tank Truck, the Court found that allowing tax deductions for fines paid for violat- 
ing state gross vehicular weight laws would ‘‘frustrate sharply defined state policy’’ and 
thus could not be approved. Id. at 31. 

67 103 S. Ct. at 2029. 

68 103 S. Ct. at 2039-45. 

69 If legislative action alone were to be considered, Justice Rehnquist’s argument 
would be valid because the statute does not specifically state that an educational organiza- 
tion must meet charitable standards to be eligible for exemption under § 501(c)(3). 
However, viewed in light of the judicial interpretation of this statute it appears that Con- 
gress’ intent that an organization meet charitable standards may be inferred. Id. at 2026-28. 
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The dissent’s approach, in contrast to the majority opinion, appears 
to be somewhat streamlined. In narrowing the Court’s focus to the letter 
of the law, such a proposition would destroy the spirit of the law. The 
Court notes the well-established rule that the purpose behind the statute 
must be considered when the language of the statute, viewed in isolation, 
would defeat the underlying intent of the legislation.”° The difficulty lies 
in interpreting the language of the statute. 

Although section 501(c)(3) does not specifically state that an educa- 
tional organization must also be ‘‘charitable,’’ the Court relies on section 
170 to provide this through the implication of underlying intent that the 
organization meet defined charitable standards.”1 The opinion states that 
in enacting both sections, ‘‘Congress sought to provide tax benefits to 
charitable organizations, to encourage the development of private institu- 
tions that serve a useful public purpose or supplement or take the place 
of public institutions of the same kind.’’”? Literally analyzed, section 
501(c)(3) does not require that a charitable purpose form the base for the 
organization, because it lists both ‘‘charitable’’ and ‘‘educational’’ 
organizations as potentially exempt from taxation. Yet, the majority opi- 
nion appears to have construed congressional intent with greater clarity 
than the dissent. Section 170 does require that contributions be made to 
*‘charitable’’ organizations in order to be deductible, and then lists, in a 
subheading, educational organizations as one category of institution 
which may fall under the general heading of ‘‘charitable.’’” Section 170 
deductions are allowed only for those organizations which have suc- 
cessfully asserted and been granted section 501(c)(3) exemption status.”4 
Although Congress did not specificially indicate that organizations meet 
charitable standards to be exempt under 501(c)(3), the fact that section 
170 deductions are frequently sought for exempt organizations supports 
the argument that both sections require that an organization be charitable 
under common law standards. 

In contrast to the usually solid reasoning behind the difficult issues 
presented in this case, the majority opinion presents rather disjointed ex- 
planations of the reasoning behind its consideration of another issue: that 
of whether or not the IRS overstepped its authority in revoking tax bene- 
fits and exemptions for racially discriminatory schools.75 Chief Justice 
Burger gives a somewhat abbreviated analysis of the reasons justifying 
approval of the IRS action, and the limited support giving substance to 
this issue proves to be a weakness in the opinion. 

The IRS received no clear congressional mandate at any time in the 





Id. at 2025-26 (citing Brown v. Duchesne, 19 How. 183, 194 {1857)). 
103 S. Ct. at 2026. 
Id. 
26 U.S.C. § 501(c)(3) (1976); 26 U.S.C. § 170 (1976). 
Judicial Role, supra, note 3 at 387. 
75 103 S. Ct. at 2031. 
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1970s confirming or denying the IRS’ authority to grant exemptions.’¢ 
The Court recognizes the tax commissioner’s authorization from Con- 
gress in 1918, ‘‘to make all needful rules and regulations for the enforce- 
ment’’ of the tax laws,”” but then fails to update its statutory analysis. 
Curiously, the opinion provides a rather insubstantial basis in its 
case analysis backing its assertion that only the IRS had the authority to 
interpret public policy. The Court cites Walz v. Tax Commissioner’® as 
providing the authority to allow exemptions for those institutions exer- 
cising a ‘‘beneficial and stabilizing influenc[e] in community life.’’7® 
But, citing Walz clouds the issue, because in Walz a New York statute ex- 
pressly provided for tax exemptions for churches, and the IRS was en- 
forcing exact statutory provisions rather than interpreting a broad statute 
such as IRC section 501(c)(3). The authority to enact the New York statute 
was vested in the state legislature, and the central issues in Walz dealt 
with constitutional freedoms rather than IRS authority.*° Walz may stand 
for the proposition that constitutional freedoms and public policy deci- 
sions must be balanced,*1 but at no point does it indicate that the IRS has 
the authority to revoke tax exemptions without congressional backing. 
The Court additionally states that added support for an implied con- 
gressional acquiescence in the IRS Revenue Rulings of 1970 and 19718 
may be found in Congress’ failure to act on the bills proposed on this sub- 
ject.*3 In Haig v. Agee ** the Supreme Court indicated that Congress im- 
plicitly accepts an agency ruling by failing to act upon it. Viewed in con- 
junction with the myriad hearings held on the subject®s it can hardly be 
said that congressional inaction concerning the denial of tax exemptions 





76 Thirteen bills have been introduced in the past twelve years to overturn the IRS in- 
terpretation, as stated in Rev. Rulings 41-447 and 75-231, of § 501(c)(3). Legal commenta- 
tors as well as legislators have suggested that Congress has not incorporated an explicit pro- 
hibition against discrimination because of the belief that existing legislative enactments and 
judicial opinions have shown that such an enactment would not be necessary, as Federal 
law already requires non-discrimination. Devins, Tax Exemptions for Racially Discrimina- 
tory Private Schools: A Legislative Proposal, 20 Harv. J. ON LEGIS. 153, 161-62 (1983). 

77 103 S. Ct. at 2031 (citing Rev. Act of 1918, ch. 18, § 1309, 40 Stat. 1057, 1143 
(1919)). 

78 397 U.S. 664 (1970). 

79 Id. at 674-75. 

80 Id. at 673. 

81 Id. at 668-69. 

82 See supra, note 7. 

83 103 S. Ct. at 2033. 

84 453 U.S. 280 (1981). 

85 103 S. Ct. at 2033. On January 8, 1982, the United States Treasury Department, 
backed by President Reagan, announced that the IRS would no longer continue to deny ex- 
emptions to organizations on the grounds that they do not conform with fundamental pub- 
lic policies. I.R.S. News Release (Jan. 8, 1982); 2CCH Tax Exempt Organizations Ch. 6578, 
at 9127. A flurry of debate followed the announcement, and a resolution was introduced 
stating that current law authorizes the IRS action. S. Con. Res. 59, 128 Cong. Rec. S108 (re- 
marks of Sen. Hart). 
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to discriminatory schools is indicative of assent; rather, it shows only 
that Congress was unable to develop an appropriate action. The issue of 
the bounds of IRS authority represents a crucial problem in today’s ad- 
ministrative-laden government. A mere recital of congressional hearings 
with a subsequent failure to act upon the hearings does not present a 
convincing argument. 

Evidence indicates that Congress would probably agree with the IRS 
action, because a statute has been enacted denying tax-exempt status to 
social clubs ‘‘discriminat[ing] against any person on the basis of race, 
color or religion.’’** Probable acquiescence with the IRS policies on ex- 
emption, though, provides slim support for the majority opinion, and the 
Court might have dealt with this subject with a bit more clarity. 

Justice Powell, in a concurring opinion, states his belief that the 
function of the IRS is to administer laws, ‘‘not to promote public policy’”’ 
or decide ‘‘which public policies are sufficiently ‘fundamental’ to require 
denial of tax exemptions.’’*” Justice Powell’s view reflects more exactly 
the lack of legal underpinning for the conclusions presented in the major- 
ity decision. Although the majority states that judicial review may 
always serve to hold the IRS in check,** Justice Powell notes the Court’s 
more frequent tendency toward concern over the scope of administrative 
power.®* Bob Jones, actually a rather narrow opinion juggling constitu- 
tional and policy issues concerning tax exemptions, might prove to be 
precedent for the increased breadth of IRS power, although the Court’s 
reasoning concerning this issue is not well-documented and should not 
provide a basis for augmented administrative power. 

Coupled with the issue of the IRS’ authority to promote public policy 
is another issue integral to the decision in Bob Jones: can a clear public 
policy against racial discrimination be demonstrated? Little doubt re- 
mains at the time of this decision of the determination of all three 
branches of the federal government to promote a climate of nondiscrimi- 
nation in public education.°° Recent decisions also have indicated that 
private schools will be required to join in a national policy against dis- 
crimination in education.®* 

In Norwood v. Harrison,*? the Supreme Court declared unconstitu- 
tional a textbook lending program that provided materials to private 
schools in Mississippi without regard to their discriminatory policies. 





& 26 U.S.C. § 501(g) (1976). 

87 103 S. Ct. at 2039 (Powell, J., concurring). 

88 Id. at 2032-33. 

89 Id. at 2039 (Powell, J., concurring). 

90 See Brown v. Board of Educ., 347 U.S. 483 (1954); Norwood v. Harrison, 413 U.S. 
455 (1973); Voting Rights Act of 1965, 42 U.S.C. § 1973 (1976); Civil Rights Act of 1964, 42 
U.S.C. §§ 2000-2000h-4 (1976 & Supp. IV 1980); Fair Housing Act of 1968, 42 U.S.C. § 3601 
(1976). 

91 See Norwood, 413 U.S. 455 (1973); Runyon v. McCrary, 427 U.S. 160 (1976). 

92 413 U.S. 455 (1973). 
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The Court found that the program was direct state aid to racially 
segregated schools,®* and that it impeded the desegregation of public 
educational facilities. Norwood thus opened the door for increased 
scrutiny of discriminatory policies in the American educational system. 
The IRS revised its procedures in the aftermath of Norwood.%* Although a 
wave of criticism followed the procedural change, the Court continued in 
later decisions to affirm the end of governmental tolerance of racial 
discrimination in education.** No doubt can possibly remain as to the 
judicial abhorrence of race discrimination in public policy today. 

The issue of religious freedom in opposition to public policy re- 
mained problematic throughout the 1970s as racially discriminatory 
schools protested that IRS rulings denied them first amendment rights to 
free exercise of religion. Earlier, in Walz, the Supreme Court had 
recognized that inherent in the establishment and free exercise clauses 
are conflicting values: if the government protects some religious 
organizations under the guise of free exercise the argument may be made 
that an improper establishment of that religion is taking place. The Court 
in Walz ‘‘struggled to find a neutral course between the two religion 
clauses.’’°* The Court’s analysis was aided by the fact that a ‘‘public 
benefit’’ could be found. In Bob Jones and Goldsboro, no such neutral 
course exists. Both educational organizations discriminated,®’ thus 
directly opposing public policy. In its consideration of Bob Jones, 
therefore, the Court found it necessary to adopt a balancing test to resolve 
the incompatible interests. 

Strong precedent exists for the balancing of public policy against 
religious freedom.** Case law suggests that, if necessary to support an 
overriding governmental interest, religious freedoms may be curtailed.®° 
The Court mentions, but does not emphasize, one strong argument in 
favor of its decision to hold public policy against race discrimination in 
education as curtailing university’s freedom to practice its own religious 
beliefs.1°° The IRS policies do not forbid the schools to hold these reli- 
gious beliefs. Instead, the schools are denied the benefit of tax-exempt 
status due to the overwhelming governmental interest in promoting non- 
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discrimination in American education.‘°1 The Court compares the 
schools’ right to religious freedom and the policy against racial discrimi- 
nation which has been firmly established by the government and judi- 
ciary. Balanced together, the Court finds that the government’s compel- 
ling interest in eradicating racial discrimination outweighs a school’s 
right to practice discrimination, religiously motivated or not, and con- 
tinue to benefit from tax exemption granted by the same goverment. 


V. CONCLUSION 


In its resolution of the issues presented by Bob Jones, the majority 
opinion appears both legally and logically sound. The Court first notes 
the ‘‘public benefit principle,’’ firmly established in trust law, which 
demands that a charitable trust serve the public good.1°2 Chief Justice 
Burger then states the corollary to the public benefit principle. An orga- 
nization may not receive tax benefits for activities which are illegal or 
violate established public policy.‘°? After examining actions of the judi- 
cial, legislative and administrative branches of government, the Court 
concludes that there is a clearly established public policy against racial 
discrimination in education.*°* Educational institutions which discrimi- 
nate on the basis of race, therefore, cannot be seen as conferring upon the 
community the public benefit necessary to grant the organization exempt 
status, regardless of whether the school’s discrimination results from re- 
ligious beliefs. 

Certainly the Court does not err in its assessment of an established 
public policy against racial discrimination in education. Two issues 
emerge as troubling, however. First, the Court has not indicated the point 
at which a ‘‘public policy’’ becomes established to the extent that a chari- 
table institution must conform to it. 

In its examination of the public policy against discrimination in 
education the Court found clear statements from all branches of the fed- 
eral government. The Court does not indicate at what point public policy 
concerning another issue would become established. This difficulty 
leads to the second major question brought out by the opinion. The IRS 
acted without express authority from Congress, and this action was ap- 
proved by the Court due to a clearly established public policy against ra- 
cial discrimination. The majority opinion does not state when the IRS 
may legitimately interpret federal policy without a mandate from Con- 
gress or approval from the judiciary. As is pointed out in the concurring 
opinion of Justice Powell, the Court generally frowns upon an agency 
broadening the scope of its authority on its own initiative. 
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The Court’s support of the IRS’ action is consistent with previous 
opinions insofar as racial discrimination alone is considered. Thirty 
years ago the judiciary denounced educational inequality for blacks in 
America and the other branches of the government have increasingly 
supported nondiscrimination as the years have passed. However, the 
court inadequately addresses the question of how and when a public pol- 
icy is established to the point that tax benefits may be denied to institu- 
tions not fostering the policy. In addition, the issue of when the IRS may 
announce that tax benefits may be denied as a result of public policy, 
without a directive from Congress, is not satisfactorily developed. 

Generally, however, the Court uses solid reasoning to arrive at its de- 
cision that a school may not discriminate and still be granted tax-exempt 
status. Though the issues which the case leaves open for resolution may 
need to be dealt with in the future, the decision of Bob Jones University 
v. United States offers the protection of equality in American education 
today. 


KATHRYN R. RENAHAN 
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APPENDIX 
NACUA UNIFORM SUBJECT MATTER 
INDEX FOR LEGAL ISSUES RELATING 
TO COLLEGES AND UNIVERSITIES 


ACCREDITATION—Encompassing such issues as judicial review 
of accrediting decisions, due process and antitrust considerations. 


ADMINISTRATORS—Encompassing sample employment con- 
tracts and procedures for selecting administrators. (Deans and 
departmental chairpersons are considered administrators for pur- 
poses of this classification.) 


ADMISSIONS—Encompassing primarily administrative matters 
regarding admissions, including fraud in the admissions process. 
Issues concerning discrimination in admissions are subsumed 
under “‘DISCRIMINATION.’’ 


ATHLETICS AND SPORTS—Encompassing issues concerning 
telecasting of sports events, but not including discriminatory 


issues such as those arising under Title IX, which are indexed 
under ‘‘DISCRIMINATION,”’ nor coaching staff employment 
issues, which are indexed under ‘‘FACULTY”’ or ‘‘“PERSONNEL.”’ 


ATTORNEYS—Encompassing matters concerning the role of the 


college and university attorney and issues of attorney-client 
privilege. 


AUXILIARY ENTERPRISES—Encompassing the operation of book- 
stores, food service operations, campus shops, university presses 
and other organizations operated and directly managed by institu- 
tions, and for whose actions the institution is generally liable. 


BANKRUPTCY—Encompassing matters with regard to student 
debts, and withholding transcripts of students who have had debts 
discharged in bankruptcy proceedings. For general transcript with- 
holding see ‘‘DEBT COLLECTIONS;”’ for bankruptcy of institu- 
tions, see ““FINANCIAL ASPECTS OF INSTITUTIONAL MAN- 
AGEMENT.”’ 


CONTRACTS—Encompassing matters relating to construction 
contracts, the effect of state competitive bidding statutes, leases of 
both real and personal property, publishing contracts, and music 
performance agreements (ASCAP, BMI, SESAC). Matters relating 
to licensing, ownership, and royalty distribution arising between 
the institution and insiders, such as students and faculty, are 
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found under the headings ‘‘COPYRIGHT,’’ ‘‘PATENTS,”’ or 
‘*TRADEMARK,”’ as appropriate. This heading does not include 
matters regarding government research contracts, which are under 
the heading ‘“‘RESEARCH,’’ nor matters of implied student- 
institution contracts or contracts of enrollment, which are under 
the heading ‘‘STUDENTS.”’ 


COPYRIGHT—Encompassing issues relating to institutional 
ownership of work accomplished by faculty, students, and other 
insiders, copyright of computer software, and issues relating to fair 
use and photocopying. 


CREDITS AND DEGREES—Encompassing matters of degree 
revocation, questions of institutional authority to grant credits and 
degrees, and matters of fraud, omission, and misrepresentation af- 
fecting validity of credits and degrees. 


DEBT COLLECTIONS—Encompassing collection of the financial 
obligations of students and faculty to institutions, but excluding 
issues in statutory bankruptcy actions, which may be found under 
the heading ‘“BANKRUPTCY.”’ 


DISCRIMINATION—Encompassing matters of discrimination on 


the basis of age, race, color, religion, sex, national origin, handicap, 
or other reason, in admissions, employment (except with regard to 
faculty, who are discussed under that heading), availability of edu- 
cational opportunity, in the operation of statewide educational sys- 
tems, and in athletic programs (e.g., matters under Title IX). Also 
including affirmative action, sexual harassment, and discrimina- 
tion in awarding scholarships. 


FACULTY—Encompassing matters of academic freedom in first 
amendment issues, sample employment contracts and appoint- 
ment letters, sample faculty handbooks and manuals, appoint- 
ments, renewals, non-renewals and tenure issue (including dis- 
crimination). 


FINANCIAL AID TO STUDENTS, ADMINISTRATION OF (STATE 
AND FEDERAL)—Encompassing award criteria and federal record- 
keeping requirements. For matters regarding debt collection, see 
that topic. 


FINANCIAL ASPECTS OF INSTITUTIONAL MANAGEMENT— 
Encompassing financial obligations of institutions, charitable so- 
licitation by institutions, fund raising, investments, and bond 
issues. Also including matters of financial exigency, retrench- 
ment, and institutional bankruptcy. 


FOUNDATIONS—Encompassing issues regarding college or uni- 
versity related entities concerned with charitable research and 
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alumni functions, and regarding organizations characterized by 
apparent autonomy from the institution and for whose actions the 
institution is ostensibly not liable. 


GOVERNANCE—Encompassing matters of institutional autonomy, 
the constitutional status of state institutions, and rules relating to 
regulation of public access to campus and facilities. 


HEALTH SCIENCES—Encompassing legal matters relating to the 
operations of health science programs and health service delivery 
programs, governance of academic health centers, relationships of 
health science schools to parent universities, affiliated hospitals 
and other institutions, methods of staff cooperation, faculty prac- 
tice plans, shared resource and facility plans, governmental regula- 
tions, issues of special interest to veterinary schools, and confiden- 
tiality of medical records. 


INSURANCE—Encompassing all types of insurance and indem- 
nification issues and including sample policies. 


LABOR LAW—Encompassing academic collective bargaining and 
all matters arising under the National Labor Relations Act and 
related federal labor statutes. 


LEGISLATION—Primarily a referral category, for copies of pend- 
ing and enacted state and federal legislation that affects the inter- 
ests of institutions of higher education. 


LIABILITY—Of Institutions: agency questions, releases, and im- 
munities. Personal: of governing boards. With regard to matters of 
insurance and indemnification, see ‘‘INSURANCE.”’ 


MUSEUMS AND COLLECTIONS—Encompassing all legal matters 
relating to college and university muesums, collections, galleries, 
and historic properties, including: (a) governance, relationships 
with parent institutions, and responsibilities for management and 
operation, (b) special legal problems associated with such activi- 
ties, such as the loan of properties, the acquistion of collections 
and properties by gift, purchase and loan, use, maintenance, and 
disposal (deaccession) thereof by gift or sale, (c) access by scholars 
and the public, (d) conservation and safeguarding of collections 
and properties, and (e) governmental regulations pertinent to such 
matters. 


PATENTS—Encompassing legal developments in intellectual prop- 
erty and patents, matters arising under the University and Small 
Business Patent Act and other federal regulatory and statutory mat- 
ters, example and institutional patent policies including royalty 
distribution procedures, information relating to issues in disputed 
ownership of inventions. 
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PERSONNEL—Encompassing issues pertaining to personnel other 
than faculty and administrators. 


REAL PROPERTY—Encompassing issues in zoning, acquistion, 
and divestiture of land. For issues arising in building construction, 
see “‘CONTRACTS..”’ 


REGULATORY MEASURES, FEDERAL AND STATE (NON-DIS- 
CRIMINATION ISSUES)—This category encompasses issues of 
regulatory impact as well as aspecis of particular regulatory 
schemes. 


RESEARCH—Encompassing research assistance agreements with 
outside entities, and government research contracts and grants. 
See ‘“‘FOUNDATIONS”’ for issues regarding quasi-independent 
and independent research corporations set up by institutions. 


STUDENTS—Encompassing matters relating to students, includ- 
ing academic standards, academic and disciplinary procedures 
and due process, handbooks, regulations, issues concerning 
theories of enrollment contracts, foreign students, student organ- 
izations and activities, student participation in institutional gov- 
ernance, criminal conduct, and student publications. 


TAXATION—Encompassing such issues as tax sheltered annuity 
programs, tuition remission arrangements, and taxability of 
stipends. 


TELECOMMUNICATIONS—Encompassing matters arising out of 
institutional operation of television and radio station. 


TRADEMARK—Encompassing issues relating to trademark protec- 
tion for university insignia, the proprietary interest of institutions 
in their insignia, and other trademark issues. 


TRUSTS, ESTATES, AND GIFTS—Encompassing matters of defer- 
red giving, restrictive gifts involving arguably unlawful classifica- 
tions, and general matters of trust administration and philanthropy 
for the benefit of the institution. 


TUITION AND FEES—Encompassing such matters as residency 
determinations for tuition and fee purposes and the scope of 
authority of governing boards to impose and expend tuition and 
fees. 
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